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REMARKS 


UPON SEVERAL 


© TRYALS. 


H E ſtrange Revolution, which hath of late happened 
1n our Nation, - naturally leads one into the conſfide- 
rations of the Cauſe of it. The danger 'of ſubverting 
the Eſtabliſhed Religion,. and invading Property, a- 

-_ Tone could not be t Cauſes. or if it be true, that 
the: fame Cauſes have generally the fame Effe: It is plain, that, 
in the Rei ra tk, =, Monarch, the Subverfion of the Eſta- 

g bliſhed Religion. was as.much . deſigned, or at leaſt it was þelieved 
to be fo, as of late; and it is not material, whether what was ſu- 

ſpeed was true, or not ; and Property was as much Invaded,” as 
of late, by impoſing Ship-money, and other Taxes on the Nation ; 
but more eſpecially Ship-money : which at firſt was light atid caſie ; 
but in progreſs of time, was encreaſed, according as it was found the 
Nation would bear ir.And at length it was feared, as there was juſt rea- 
ſon fo to do, that it would become as burthenſom, as what is'now 
impos'd on the French Nation by-the French King ; and yet, when 
the. War broke our, .if the Hiſtory of thoſe Times, or the Perſons 
who lived a bout thoſe Times, are to be believed, the majority of 
| the Nation took part with the King. There was therefore ſome 
c other Reaſons for the Difafftetion of the Nation to the late Govern- 
ment, and they may be ranked under theſe ſix Heads. 
Exorbitant fines. Cruel and Illegal Proſecutions. Outragious Da- 
mages. Seifing the Charters. Diſpenſing with the Teſt and Penal 
Laws. And Undue Proſecutions in Criminal, but more eſpecially in 
Capital Matters. 
For the firſt I ſhall only obſerve, That when the Houſe of Com- 
| mons in the Parliament 1680. took that matter into confideration, 
and intended to impeach ſeveral Perſons for the fame, the high- 
ett Fine ar that time complained of, was but rooo /. and yet 
in 


[2] 


in few Years they were heightned to 10000 7, 200007. 30000 /. 
and 40000 /. 

For the ſecond, The punifhment of Oates, Dangerfie/d, and Mr. 
Johnſon ; and the clofe Imprifonment of Mr. Fampden, Sir Samue! 
Bernardiſton, and of ſeveral other Perſons, as it was againſt Law, ſo 
it was without Precedent. 

For the Third, Tho' the Damages given to'Bolſworth was the firſt 
Outragious Damages given, which were when notice of, and in 
truth were fuch, yer in little time Damages for matters of like 
kind were quickly improved to 10000/7. 20000 /. 40000 /. nay 
1000co /, The truth of which a great many living Witneſles to their 
Sorrow can teſtifie. 

For the Fourth, The ſeifing the City and other Charters, upon 
the pretences they were queſtioned, was without Example. 

For the Fifth, The Diſpenſing with the Teſt and Penal Laws, 
was as miſchievous as it was Illegal; it making perſons capable, 
which were incapacited by Law, © bong Places, and of exerciſing 
Offices, for whom the perſons who had Power to Confer or Beſtow 
the ſame, had more affection, than for the perſons who at that preſent 
enjoyed them ; the Conſequence of which was quickly ſeen, in tur- 
ning out the preſent rs, to make room for others ; which 
was the thing which, as a Scorch Biſhop ſaid of another matter, 
fet the Kiln a fire. 4 

Of theſe five particulars ſomething hereafter may be ſaid, at pre- 
ſent this Treatiſe is only to conſider, how far the Proceedings in 
Capital Matters, of late years, have been Regular or ] : 
And as to that, I ſhall not at all confider, how far the perſons 
hereafter mention'd were Guilty of the Crimes of which they 
were accuſed, but how far the Evidence againſt them was Con- 
vincing, to prove them Guilty ; and what Crimes the FaQts pro- 
ved againſt them in Law were. 
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REMARKS 
Fitzharris's TI ryal. 


HE firſt Perſon T ſhall begin withal, ſhall be Firzharris ; 
and that it may not be wondred, that the Tryal and 
Condemaation of a Perſon who was confeſſedly an 1rifs 
_  Papiſt, ſhould be complained of ; and one, whoſe Crimes 
were ſuch, that if the Law declared had not made Capital, it had 
been juſt in reſpe& of the MalefaRor, for the Legiſlative Power to 
have Enacted, that he ſhould ſuffer the ſevereſt Puniſhment uſuall 
inflited for the Higheſt Crime ; yet in reſpe& of the common 
it had been juſt and fit to have pardoned him, if he would have 
confeſſed who was his Conſpirators and fctters on ; for am apt t9 
think, that if that matter had been thorowly lookt into, ſome Pex- 
fons afterwards Witneſſes in the Lord Ruffe's, Collonel Sydney's, and 
Mr. Zampden's Tryals, had cither never been produced, or have not 
been credited if produced ; nor would my Lord of Efſex's Throat 
have been cut ; and my Lord Ruſſe! and Ea ou Syducy, might have 
worn their Heads on their Shouldery to this day. Feiggata 
All will agree, that there was a great le berweea.the Whigs 
and Tories, as they were then called, for ing or ſaving that 
man : both agreed he deſerved to be hanged; rhe firſt thought it 
their advantage to fave him, if he would confeſs; the laſt thought 
it was fit to hang him, for fear he would confeſs; and to explain 
matter, it is fit to go a little higher : It cannot be but remembred, 
that before the breaking out of the Popiſh Plog, Mr. Claypole was 
impriſoned inthe Tower tor deſigning to kill the King, in fuch place 
and manner as Oates afterwards diſcoverd the Papiſts intended tg 
do it. In 7rinity Term 1678, he had an Habeas Corpus tothe King's 
Bench, and was brought thither in order to. be Bailed, and produced 
perſons of werth to bail him; but the penalty of the Bail ſex by the 
Court was ſo high, and the Court fo vated the Crime fer which 
he was committed, and the likelybood of the Truth of it, that the 
Bail refuſed to ſtand, and Claypole was remanded to the Tower. But 
the Term after, when the matter of which he was accuſed, appeared 
bare faced, ro be the Deſign of other people, he was let go, for 
fear the Examination of it ſhould go farther in proving ' the Popiſh 
Plot, than any thing at that time diſcovered. And if jt were now 
diſtover# 
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diſcovered, upon whoſe and what Evidence he was committed, it 
would goa great way in —_— the Truth of many Matters as yet 
in the dark; (but that Deſign miſcarried, becauſe the Intreague was 
diſcovered betore it et, and yet a like deſign was ſtill carri- 
&d on; and many of theClergy of the Church of Evgland hail been 
D prevailed with, to cry” Popilh up as & Fanatick Plot.) The Papiſts 
and the Glergy of the Church'of England being in the Late Times 
equally Sufterers, and oppreſt by the Fanaticts, they naturally 
grew to havea Kindneſs for each other, and both joined in hating 
t {| the Fanaticks, and therefore pretended at leaſt that they did not be- 
Ef lieveany thing of the Popiſh Plot, but that that Report was given 
out by the Fanaticks, whilſt they themſelves were deſigning fome- 
thing againſt the Church of Exg/and. The Papiſts having ſo great a 
party of the Clergy of the Church of Ezg/and, ready to believeany 
thing of a Faxatick Plot, which they ſhould forge, and obſerving 
that that which gave Credit to the Popiſh Plot, was Writings concur- 
ring with Oral Teſtimony, which it did ; for very little of the Truth 
of ho Popiſh Plot depended on the Credit of Oates, Bed/ce, or any other 
perſon, moſt of the Fats of that Deſign, when diſcovered, provin 
themſelves. To inſtance in one, Oates diſcovered Coleman had. Intel- 
ligence with Le Chaſe of a Deſign on England, and that Coleman had 
papers teſtifying as much ; when thoſe papers were ſcized,.. and 
owned by Coleman, and the purport of them was what Oates faid 
they were, it was not material, whether Oates was a man of Truth 
or not, the Papers, without Oates his further Evidence, ſufficiently 
oved the Deſign. I fay the Papiſts, having obſerved what the 
Ei idence was whi ve Credit to that Plot, reſolved to purſue the 
ſame ſteps,and therefore Dangerfield was made uſe of to leave papers in 
Collonel  Manſel his Lodging, who was an Acquaintance of my 
Lord Shaftesbury's, importing a Plot ; but that was fo fooliſhly car- 
ried on, and the then Attorney General, who had the Examination 
of that Matter, not being qualified with the Aſſurance his Succeſſor 
had, to carry on a thing that had neither Sence nor Honeſty in it, 
made ſuch a Report of the matter to the King and Council, 
that they were enforc'd to vote Mayſe/ innocent, Dawgerfield guilty, 
ind that it was a Deſign of the Papiſts to lay a Plot to the Diſſen- 
ters charge, and a further proof of the Popiſh Plor. But thar Attor- 
ney General being removed to a place of more Honour, tho' of lels 
Profit, and another put in his place, the Papiſts reſolved to carry 
on the ame Deſign, and no Perſon a fitter Inſtrument than Fitzhar- 
ys, in reſpe of his Religion and his Acquainrance ; but before his 
Deſign came to perfeion, it was diſcovered. | | 
He was fi Impriſoned in Newgate, where ſome perſons 
(amongſt whom Mr. Corniſh, as I remember, then Sheriff, was be- 
lieved robe one, and it was not the leaſt of his Crimes, that he. en- 
deavoured to look intothat arcanwm) went to examine him as to 
the particulars of that Deſign ; which was quickly taken notice of, 
and the Priſoner in breach of the F7abeas Corpus AR, removed from 
thence to the Tower, where he was kept cloſ: Prifcner. 


The 
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The Parliament at Oxford meeting ſoon afier Fitzharris his Ap- 
prehenſion, and the Hou'e of Commons being informed of as much 
of his Deſign as was then diſcovered, =_ thought themſelves highly 

O It 


concerned to examine him ; but how to they khew not ; only 
they reſolved (upon a Report which one of their Members made 
them of one Hubert, who confeſſed himſelf guilty of Firing the 
City of London, upon which it was reſolved to examine him in the 
Houſe of Commons the next Morning, but before the Houſe fare 
Hubert was hang'd) that Fitzharris ſhould not be hanged withour 
their knowledge, and conſent; and to effe&t it, they remembred ' a 
deſign to try the five Popiſh Lords in the Tower upon Inditments, 
whereupon if they ſhould be acquitred, it was thought that thoſe 
acquittals might be pleadable to Impeachments ; to prevent which, 
the Houſe had exhibired general Impeachments of High Treaſon 

inſt them in the Houſe of Lords ; which had ſuch fucceſs, . that 
the Lords were never, and the Judges gave their Opinion, that they 
could not be tryed on the IndiAtments, as long as the Impeach- 
ments were in being ; for which Reaſon, the Houſe of Commons ex- 
hibited a ge Impeachment of High Treaſon in the Houſe of 
Lords againſt Fitzharris, which. was received ; after which the Houle 
of Lords made an Order, that Fitzharris might or ſhould be tryed in 
the Xing's-Bench for the ſame Treaſon ; ſuddenly afrer which, that 
Parliament was diſſolved. Whether Fitzharris his Buſineſs was the 
break-neck of that Parliament, I know not, but it was ſhrewdly 
ſuſpeRed it was. 

There was at that time a Chief Juſtice in the Xing's-Bench, who 
was himſelf under an Impeachment of High Treaſon, and had not 
for that reaſon fate in Court for ſome Terms preceeding, and rhe 
Tryal of Fitzharris being generally looked upon to be as illegal as it 
was odious, it was thought convenient -to carry it on by a perſon of 
berter Credit ; whereupon one who had been a puiſny Judge of that 
Court, and had behaved himſelf very plauſibly, and had gained 
Credit by being turned out, . was thought ro be the ficteſt perſon 
to undertake it ; and accordingly the then preſent Chief Juſtice was 
removed, and the ather was preferred to his place. 

It being reſolved that Fitzharris ſhould be tryed, the buſineſs was 
how to get Witneſſes to give Evidence toa Jury, and how to get 
Juries ro find the Bill, and to Convidt the Priſoner, which were 
difficult preliminaries. 

A perſon who had been one of the Houſe of Commons which had 
exhibited the Impeachment, was a principal Witneſs, but if he 
ſhould give Evidence on the Inditment, he knew not how far he 
might be hereafter queſtionable and puniſhable for it, when a Parlia- 
ment ſhould fit again ; but at laſt that perſon was prevailed upon to 
give Evidence, but by what means is beſt known to himſelf. And 
as forthe Juries, Grand and Petty, they were farisfied with the di- 
reCtion of the Court, that they not only might, but ought to find 
the Bill, and Verdi& according to their Evidence, And I think the 
Court was fo far in the right. 


That 
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That matter being adjuſted, a Bill of High Treaſon was 
found againſt the Priſoner, whereupon he was preſently arraigned, 
and after much conteſt and Declaration of the Court, that they 
could hear nothing till he had pleaded in chief, (which if he 
had done, the Plea he afterwards pleaded, which was to the 
Juriſdiction of the Court, had come too late) he had leave gi- 
ven him to plead the ſpecial matter of the Impeachment, and 
accordingly Counſel were alligned him to draw up and argue 
his ; Plea put jn to the juriſdiQion of the Court ; which was, That 
he was -impeached in a Superior Court for the ſame Treaſon. 

Great endeavours were uſed'to have the Plea over-ruled, without 
ſo much as hearing the Prifoner's Counſel for the maintaining it; 
the pretences were, That, the Prifoner on his Plea ought to have 
produced the Record of his Impeachment, and that the Pez of 
the Impeachment for High Treaſon in general was nought, 
without ſpecifying what the High Treafon was for which he was 
impeached : For an Impeachment, or an IndiAment of High Trex: 
ſon in general, was nought ; that the King had power to proceed 
on. an Impeachment or Inditment for the fame thing at his e&+ 
letion. That. the allegation, that oo Harris was impeached, 
which Impeachment ſtood in full force, not having mentioned 
an . Impeachment before, was, nought,. But afterwards rhe Attorney 
General demurred, and the Prifoner joined in the Demurrer. And then 
day was given to argue the Plea till Saturdaythe 7th of May, at which 

ime the Attorney added. to. the Exceptions he took to the Plea, 

er a Suit in a Superior Court can take away the Jurifdition 
of another inferior Court, who Hd an Original Jurifdiftion 6f 
the Cauſe, of the Perſon, and 'of the Fact, at time of the Fat 
committed 2 | 

To maintain the Plea, the Counſel for the Prifoner alledged, 
That an Impeachment differed from an Inditment; the firſt was 
at the fuit of the Commons of Erg/avd, 'and was like an Appeal, 
or rather an Appeal aſſembled an Impeachment ; that the proceed- 
ings were different in the Tryals; in the firſt, the Tryal is þb 
the Houſe of Lords; in the laſt, of a Cominoner, by a Jury 
Commons : In the laſt, but little 'time was allowed for giving or 
conſidering of the Evidence; in the firſt a much longer time ; 
that this matter was never praQtiſed before ; that the King may 
—_ a Criminal proſecuted by an IndiAment, but not by an 

mpeachment, rio more than if proſecuted by an Appeal : If he 
ſhould be acquitted on the Indictment, it might be a queſtion 
whether that may be pleaded in Bar to the Impeachment ; and 
if not, the Priſoner ſhould be brought twice in jeopardy of his 
life for the fame Crime, contrary to the Rule of Law. 

To the ObjeQion, That the Plea was not certain, it being pleaded 
as an Impeachment of High' Treaſon, 'not ſetting forth the High 
Treaſon in particular, it was anſwered, That an Impeachment dif- 
fered from an Inditment ; for by the Cuſtom of Parliament, which 
is the Law ot the Land, ſuch a general Impeachment is good ; 


Eut by the Law, a general Indictment of High Treaſon, with- 
out 
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out ſpecifying what, when, where, or how, is not good ; and thert- 
fore the Plea of an Inditment and an Impeachmeat variant. 

As to the Objection, That there was no Impeachment menti- 
oned before the averrment, of que quidew impetitio, wes frivolous, 
fax. it was before mentioned that he was impeached, and then by a 
necellary. cc nce, there was an Impeachment. 

As to the Objection, That the King might, ina which Court 
he would, proſecute for High Treaſon, wes little to the purpoſe ; 
for the Caſe did not come up to it, the Impeachment being the 
Suit of the Commons, and not of the Ki 
of Weſtminſter-Hall had retuſed to 


| BY 
boo? wabaquany wel elany ch rated ye 

e ents were - | [ 0 and 
here, after the Impeachment. 

In the reply to vitiate the Plea, it was inſiſted, That it did 
not conclude / -caria procetiere debeat as well as wwlt, as wes uſual 
for Pleas of that Nature to do; that ;perhaps this :matter, if «he 
Priſoner had beea acquitted upon the lampeachment, might have 
been pleaded in Bar+0 'the Intitment, but ic wes not pleadable 
to the juriſditon of the Court ; that -in the Caſe of the five 
Lords, the Inditments were removed -ifito 4he- Houſe -of Lords; 
that Appeals ia Treaſon are taken :away (by the fisſt of 
the 4th ; that in the Pda -it ought to beiaverred, what Lex 
contin Parl. ate; that till Articles carried up, no man ium- 


ch'dis obliged to 'anſwer; that in all cafes -of Appeals a-man 
Gina twice —_—_ of his Life, if he be tryed -upon an Ith- 
ditment within a Year. 
To take a ſhort review'of what [hath been recited, it was 
thought the King's Counſel -run the Court -upon a 'Rock, and. it 
was hard for them to- get off The Court had advifed .them to 
take time to conſider what courfe they would take; [bat the 
Kings Counſel were haſty, as they always were when they were 
reſolved to carry a matter right or wrongs and having three 


bad ways they choſe the wortſt, 
If they had 1aken iſſue on the Record, -or the Averment, that 


the Impeachment and Indictment were not for the fame Treaſong 
they might have pretended that the Journal -of the Houſe -of 
Lords 
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Lords was not a Record, or that the Debates in the Houſe of Com- 
mons, were not good Evidence; or if they had replyed the Order 
of the Houſe of Lords, for Trying the Priſoner in the X'mg's-Bench, 
to the Plea,rhey might have inſiſted cn the power of the Houſe fo to 
do ; but having demurred, they confeſſed the Truth of all the ni- 
ter of the Plea, and waved the Benefit of that Order, ' and ſtzvd 
upon Points of Law, either conceded by the Court, or reſol- 
ved by the Judges before ; or ſuch neceſſary inferences-fromrhem 


as was impoſlible to be denyed. 


It could not be denyed, but that a general Impeachment of High 
Treaſon by the Cuſtom of Parliament was good ; it could not 
denied, but, by the I of the hr —- __ of = Lords in 
the Tower, a general Impeachment of High Treaſon ſtopt procee- 
dings upon an Indiatment for the fame matter. It did not differ the 
mr that the Indiments in the Xig's-Bench againſt the Lords, were 
removed into the Houſe of Lords; for every one knows new In- 
diatments m_— have been preferred againſt them for the ſame 
Crimes. if that had been the Reaſon of the Judges Reſolution, 
why did not the Judges then in Court, all or moſt part of which 
were Ju at the giving that yr , deny the Opinion, or the 
Reaſon ed> which they did not. It was not a Reafon to 
difallow the Plea, becauſe particular Articles uſe to follow general 
Impeachments, and the impeacht are not bound to anſwer, till the 
parti — Were IE NNE 1s true; for by the ſame 
Reaſon, a nt cannot Þ an Action depending inſt 
him for the fame matter in a ſuperiour Court, unleſs the Plaintiff 
hath declared againſt him in the Superior Court, which is not true. 
It was not a Reaſon that all Records in inferior Courts muſt be plead- 
ed particularly, asIndi&tments, and thelike ; becauſe ſuch Records 
muſt be certain and particular, or elſe they are erroneous, and can- 
not be pleaded ; but an Impeachment may be general. 

Where the matter of a Plea is nought, no form can make it good ; 
tho' where the matter of a Plea is good, an ill form may ſpoil it; if 
therefore a general Indi&tment or Record is nought, as in all the 
caſes cited againſt rhe Plea, it was no ſpecial averment to reduce 
it to a certainty ; or any form can make it a good Plea : but a gene- 
ral Impeachment is good, and therefore it may and muſt be pleaded 

, and pleading it ſpecially, would make it falſe, if there were 
no ſu t Articles, as in this caſe there was not, to aſcer- 
tain it. 

Itis to no purpoſe, to run thorow all the ramble of the Counſel or 
Court againſt the Plea, when they all faid the matter of the Phea was 
not in queſtion, but the Form ; and yet when ſo often asked in 
what of the Form it was defeQtive? they were not able to anſwer. If 
it be agreed that the matter of a Plea is good, but it is defective 
in Form, they always ſhew how it ought or might have been 
mended, which in this caſe was never done : And as this caſe was new 
in ſeveral particulars, fo It is in this, that in reading all the Argu- 
ments of this Plea, no man knows, by what was diſcourſed, what 
was the point in queſtion. 


Aﬀter 
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+ Aﬀter the Arguments, the Chiet Juſtice, in ſhew at leaſt, very fa» 
vourably offers the Priſoners Couriſel liberty to amend the Plea, if 
they could ; which they apprehended, as they had Reaſon, (for I 
think none can ſhew how it might have been mended, rather a 
Catch than a Favour) refuſed to do ; whereupon the Court took time 
to conſider of it, and on the 11th of May, there being a great Au- 
ditory, rather to hear how the Judges would bring themlielves off, 
than to know what the Law of the Plea was, the Chief Juſtice, with- 
out any Reaſons,delivered the Opinion of the Court,upon Con 

had with other Judges, Thar his Brothers Jones, Raymond, and himſelf 
were of Opinion that the Plea was infufficient, his Brother Dolbin not 
refolved, but dÞbting concerning it, and therefore awarded the Pri- 
ſonier ſhould plead tothe Inditment, which he did ; Nor Guilty ; 
and his Tryal ordered to be the next Term. 

I think it would puzzle any perſon to ſhew, that if ever a Court 
of Weſtminſter Fall thought 8 matter of ſuch difficulty , as 
fit- to be argued, that they gave their Judgments afterwards 
without the Reaſons : "Tis true, that the Courts of Civil Law allow 
Debates amongſt the Judges to be private among themſelves, bur 
the Proceedings at Common Law always were, and ought to be, 
ity apeFta curia. Had this praQtice taken place heretofore, as it hath 
of hite- (but all ſince this Preſident) rio mancould have known what 
the Law of England was, for the year Books and Reports arg 
nothing but a Relation of what is faid by the Counſel and Judges 
' in giving Judgment, and contain the Reaſons of the Judgmey, 

which are rarely expreſt in the Record of the Judgment; and it. is 
as- thuch the duty of a Judge to give the Reaſons; why he doubts, 
as itis of him who is fatisfied in the Judgment. Men ſometimes 
will be aſhamed to offer thoſe Reaſons in publick, which they may 
pretend fatisfies them, if concealed ; beſides, we have a Maxim in 
Law undeniable, and of great uſe, That any perſon AF! 
a 
6 


tever may 
reQtity or inform a Court or Judge publickly vately, - as 
awicks caria, a Friend to the Court, or a Friend to Juſtice: Bur 
can that be done, if the ſtanders by know not the Reaſon upon 
which the Court pronounce their Judgment > Had the thres 
Judges, who were clear it their Opinion, given their Reaſons of 
that Opinion, perhaps ſome of the itanders by mi 
Reaſons unthought of by them, to have made them 
alter that Opinion ; or if Juſtice Dolbin had given the 
doubt, perhaps a ſtander by might have ſhewn him a Reaſon un- 
thought of by him, which would have made him poſitive, that 
the Plea was, or was not, a good Plea, 

If a man Swears what is true, hot ktiowing it to be true, tho' 
it be logically a Truth as it is diſtinguiſhed, yet it is morally. a 
lye; and if a Judge give Judgment according to Law, not know- 
ing it to be fo, as it he did not know the Reaſon of it ar thatrime, 
ber bethoughr himſelf of a teaſon for it afterwards, tho' the Judg- 
tient be legal, yer the pronouncing of it is unjuſt. 
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Judges ought to be bound up by the Reaſons giveh in pub- 
lick, and not ſztisfie or make good their Judgment, by after thought 
of Reaſons. How very ill did it become the Chiet Juſtice Pop- 

» ham, a perſon of learning and parts, in the atrainting Sir Walter Raw- 
leigh, of which Tryal all fince that time have complained, when 
he gave his Opinion that the Affidavit of the Lord Cobham, ta- 
ken in the abſence of Sir Walter, might be given in Evidence a- 
gainſt him, without producing the Lord Cobham 'face to face to 
Sir Walter, ( which was deſired by him, although the Lord 
Cobham was then forth-coming?) When he ſummed up the Evi- 
dence, he faid, ' Juſt then it came into his mind, why the Accuſer 
ſhould not come face to face to the Priſoner, becauſe he might detraf# 
his Evidence, and when he ſhould ſee himſelf muſt dye,. he would think 
it beſt that his Fellow ſhould live to commit the like Treaſon, and 
ſo in ſome ſort ſeek revenge. Which beſides that it is againſt the 
Common Law and Reaſon, it is againit the expreſs Statute of E. 
6. which takes care that in Treaſon the Witneſs ſhall be brought 
face to face of the perſon accuſed. 

Did it become a juſt man to give his Opinion, and Bethink 
himſelf of a Reaſon afterwards 2 And I am miſtaken if it will not 
herein appear, that many perſons complained of, have been guil- 
ty of the ſame weakneſs, or injuſtice, call it which you will ; 
ſo fooliſh are the beſt Lawyers and plauſible Speakers, when 
they reſolve to carry a point, whether, juſt or not : However, 
they may deceive the Ignorant, yet they talk and argue very 
abſurdly, to the apprehenſion -of the majority of mankind. And 
they had been ſooner diſcovered, but that the diſcoverers were 
quickly ſuppreſt, and cruſhed, as Scandalifers of the Juſtice of the 
Nation: And Ithink this may be juſtly called the firſt mute Judg- 
ment given in Weſtminſter-Hall. 

But' to return to Fitzharris his Tryal, which came on the 
gth of Juxe g, and then the King's Counſel made uſe of their Arts 
in managing the Jury. And firſt, rhere was a great many perſons 
for-Jurors, to which Mr. Attorney had no Stomach, ſome challen- 
ged for Cauſe, for that they were no Free-holders, as Fohn Ment, 
Giles Shute, Nathaniel Grantham, and ſeveral others, and the Chal- 
lenge allowed to be a good Challenge by all the Court; for tho' 
the Chief Juſtice ſpoke only, yet all the Court aflent to what one 
Judge fays, if they do not ſhew their diſkent. I do not take notice 
of this, as complaining of it, for I think it is good Cauſe of Chal- 
tkenge in Treaſon ; but then T1 cannot but wonder at the Aſſurance 
of rhe ſame King's Counſel, who denied it to be a good Cauſe of 
Challenge in the Lord Ruſſef's Tryal. It is true, that was a Try- 
al in the City; but that matter had no conſiJeration in the 
Judgment; for after the Lord Rufſe/'s Counſel had been heard, 
all the Judges delivered their Opinions, That at Common Law, 
NN» Freehold was no Challenge in Treaſon; and that the 1/f. and 
:d. Philip and Mary had reſtored the Tryal in Treaſon to be what 
it was at Common Law; of which number of Judges, Sir Francis 
Pemberton and Sir Thomas Jones were two, nay Sir Francis Pember- 

ton 
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row asked Mr. Pollexfen, Whether he found any Reſolution at . Common 
L aw, that no Yreehold was a Challenge in Treaſon? And that Judg- 
ment is afterwards cited in Collonel Sidneys Tryal. fol. 63. as the 
Opinion of all the Judges of Eng/and, That no Preehold was no 
Challenge toa Juror in Treaſon at Common Law ; and Col. Sydey 5 
Tryal was in a County at large. 

But if it was not a Challenge at Common Law, I would know 
how it came to Le a Challenge in Fitzharris his Caſe? There 
was no intervening Act of Parliment to alter the Law between 
the two Tryals, that | know of. | 

Another art uſed, was to Challenge for the King, without Cauſe, 
where. no Cauſe could be ſhewn, ſuch Jurors as they did 
not like. | 

The Priſoner was troubled at this, and appeals to the Court, whe- 
ther the Attorney General was not obliged to ſhew his Cauſe of 
Challenge ; but is anſwered by the Court, that he need not, till 
all the Pannel was gone Crag or the reſt of the Jurors 
challenged, which is true; but had the Priſoner been adviſed to 
challenge the reſt of the Jury, as he would have been, if he had had 
Counſel. the Attorney muſt have waved his Challenge, or put off 
the Tryal. And fince he was not allowed Counſel, why ſhould not 
the Court, according to their Duty, as they have faid it is, have 
adviſed him fo to do? I am ſure in- Count Coningemarts Tryal, 
when Sir Francis Winington challenged a Juror wichone Cauſe for 
the King, the Court preſently asked the Cauſe ; and ſuch An- 
ſwers was made by the Proſecutor's Counſel as was made to. Firt- 
harris; whereupon the Court told the. Count that the way to 
make them ſhew their Cauſe of Challenge, was to challenge all 
the reſt of the Jury ; and thereupon the Challenge was waved. They 
were different PraQtices, tending to different Ends, and accordingly 
it ſucceeded, Fitzharris was Convidted and the Count Acquit- 
ted. 

Upon the Tryal the Evidence was this, Fitzharris was the 
21ſt. day of February, 1681. with Everard, gave him' Heads by 
word of mouth, to: write the Pamphlet in the IndiAment mentio- 
ned, to ſcandalize the King, raiſe Rebellion, alienate the Hearts 
of the People, and ſet them together by the Ears; the Libel was 
to be preſented to the French Ambaſlador's Confeſſor, and he was 
to preſent it to the Frexch Embaſſador, and it was to fer theſe peo- 
ple together by the Ears, and keep them claſhing and miſtruſt- 

one another,” whilſt the French ſhould. gain Flanders, and then 
they would make no bones of England: tor which Libel, Eve- 
rard was to have 49 Guineys, and a monthly Penſion, which ſhould 
be ſome 1000 of pounds; Everard was to be brought into the Ca- 
bal where ſeveral Proteſtants. and Parliament men came to give an 
account to the Embaſſador, how things were tranſated. Everard 
asked what would be the uſe of the Libels > Fitzharris faid, we ſhall 
diſperſe them we know how ; they were to be drawn in the Name 
of the Nonconformiſts, and to be put and fathered upon them: This 
was the ſum of Everard's Evidence. ' Fe 
r. 
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Mr. Smith proved Fitzharris his giving inſtrutions to Fverard ; and 
Sir William Waller, and others, proved the Libel, and the DiCl. 
courle about gaining Flanders, and England: other Witneſſes were 
examined to prove Fitzharriss hand, for the Priſoner. Dr. Oates 
" faid, Everard told him the Libel was to be primed, and to be 
ſent about by the RE to the Proteſting Lords, and Leading 


Menof the Houſe of ons, who were to be taken up as ſoon 
25 they had it, and ſearched, and to have it found about them. -He 
faid the Court had an hand in it, and the King had given 
Fitzharris Money for it already, and would give him more if 
it had ſucceſs. | 

Mr. Corniſh ſaid, when he came from Newgate to the King, to 
give him an account in what diſpoſition he found the Priſoner to 
make a diſcovery, the _— he had had him often before him and 
his Secretaries, and could make nothing of what he did diſcover ; 
that he had for near three Months acquainted the King he was 
in purſuit of a Plot, of a matter that related much to his Perfon 
and Government, and that in as much as he made proteſtations of 
Zeal for his Service, he did countenance and give him fome Mony ; 
that the King faid he came to him three Months before he appeared 
at the Council Table. | 

Collonel Maſe! faid that Sir William Waller gave him sn ac- 
count of the buſineſs in the preſence of "Mr. Zunt, and ſeveral os 
thers, and fajd, that when he had acquainted the King with it, the 

ing faid he had done himthe greateſt piece of ſervice that ever he 
alone him in his life, and gave him a great many thanks « But 
he was no ſooner gone, but two Gentlemen told him, the King 
faid he had broken all his Meafures, and the King wonld have 
him taken off one way or another, and'faid that the Deſigri was 
againſt the Proteſtant Lords, and Proteſtant Party. Mr. Hunt con- 
firmed the ſame thing, and added, that he faid the defign was to 
contrive thoſe Papers into the hands of the people, and make them 
Evidences of Rebellion, and appealed to Sir William Walkr who 
was preſent, whether what he ſaid was not true. Mr. Bethe! faid 
Everard before lie had ſeen Bethell, or heard him ſpeak a word, 
put in an Informationof Treaſon againſt him, -at the inſtigation of 
Bethel's mortal Enemy ; which Information was fo'groundleſs, that 
tho' it was three years before, yet he never heard a word of it till 
the Friday before. Ft 4 

Mrs. Wall ſaid, Fitzharris had 2501. 2001. or t50 L for bringi 
the Lord Howard of Eſcrick ; the added, that Firzharris was loo 
upon to be a Roman Catholick, and upon that account it was ſaid 
to be dangerous to let him go near the King, that he never was 
admitted to the King, | | 

The Lord Cormuay faid, that the King had declared in Council, 
that Fitzharris had been employed by him in fome trifling buſi- 
nelſes, and that he had got money of him; but added, as of his 
own Knowledge, that the King never ſpoke with him tilf *aftet he 
was taken, whuch was the 2.8:b of February laſt. 

All 
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All the Evidence being over, ut was ſummed up by the Counſel, 
That upon all the Cucumſlances of it, Fitzharris was the Con- 
eriver and Direcer of the Libel ; that it was a Treaſonabke Libel, 
and a Jeſuitical Defign ; that the Excuſe he made. as it Everard 
drew him into.it, or trepanned him into it, was vain; aothing of 
that YL _ That Everard could do nething alone, and 
therefore Sir William Waller muſt be in the comtrivance ; but that 
was unlikely : that the Priſoner would inſinuate that the King bired 
him to do it, becauſe the King gave him Money, but, that was 
out of Charity ; and therefore concluded, with a great many words, 
that an Englz/h Proteſtant Jury of twelve ſubſtantial men, could not 
but find the Priſoner guilty. 

The Court added, that tho' Doctor Oates faid, Everard faid it 
wes a deſign of the Court, and was to be put on ſome Lords, and 
into ſome Paurliments Men's Pockets, yet Everard was there u 
Oath, and teſtified no fuch thing in the world ; and for rug 
peachment in the Lords Houſe they were not to take notice 
of it. 

Aﬀer which, the Jury informed the Court, that they heard 
there was a Vote in the Houſe of Commons, that the Priſoner 
ſhould not be tryed in any inferiour Court: To which the Chief 
Juſtice ſaid, That that Vote could not alter the Law, and that tha 
Judges of that Court had Conference with all the other Judges con- 
cerning that matter, and it wes the Opinion of all the Judges of 
England, that that Court had a Juriſdicion to try that man. After 
which, Juſtice Foves was of Opinion, that if he were acquitted on 
that Indiqment,. it might be pleaded in Bar to the Impeachment. 
And Juſtice-Raymond delivered his Opinion to the fame purpoſe : It 
is ſtrange, that all the Judges ſhould be of that Opinion, yer before 
it was ſaid, Juſtice Do/Siz doubted. It is more ſtrange, that if 
Juſtice Do/$im was not of that Opinion; he would hear it faid he 
was, and not contradict it. It is moſt firange, that it the Judges of 
that Court were of that Opinion, they not declared fo, in the 
arguing or giving Judgment on the Plea; for that was the Matter of 
it, being pleaded to the Juriſdiction of the * Court, that they 
_ not power to try the, Priſoner for that Crime, ſo cucumy 

nced. | 
' If the Plea had been over-ruled as to the Matter, none would 
-r been fo impertinent, as to go about to maintain the Form 
Fi. -- . 

Now to ſay truth in behalf of the publick, and not on behalf of 
Fitzharris, the Evidence was unfairly ſummed up; for Fitzharris ne- 
ver pretended Everard drew him in, or was to trepan him 7 It is 
true, he asked Everard what the deſign of the Pamphlet was, and 
whether he was not put upon it to trepan others > who anſwered, 
he was not. But afterwards being too nearly preſt by the Attorney 
General, he ſaid, Fitzharris told him the uſe of the Libels was to 
diſperſe them he knew how; that they were to be drawn. in the name 
of the Non-conformiſts, and put upon them. And Oates faid, 
Everard ſaid the Libels were to be ; and ſent abroad by 


thy 
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the Penny-Poſt to the Proteſting Lords, and Leading Men of the 
Houſe of Commons, and the perſons feiſed with them in their pock- 
ets; which is all ſtrong Evidence that the Libel was deſigned to tre- 
others, and that was all along the import of Fitzharris his Qye- 
ſions though cunniogly not anſwered by ſome of the Witneſſes, and 
as cunning]y omitted in ſumming up the Evidence. 

It is true, the Chief Juſtice ſaid, Everard ſaid no ſuch thing as 
Oates had faid ; but why was not Everard, who was then preſent, ask- 
ed whether he faid what Oates had given in Evidence ? 

There cannot be ſhewn any Prefident where a Witneſs contra- 
dis, or ſays more or leſs than a Witneſs that went before him, by 
the hearſay of that Witneſs; but the firſt Witneſs is asked, what 
he fays to it ? Why was not Sir William Waller, who was alſo 
preſent, asked what he faid to the Evidence of Mr. Manſe!! and Mr; 
Hunt > and who it was that informed Sir William what the King 
faid? It was no way in proof, nor pretended by Fitzharris, that any 
perſon was concerned in that matter, but Everard and Fitzharris, 
though it was ſhrewdly ſuſpeed by the Houſe of Commons ; and 
no rhan that reads the Tryal, but believes there were many more 
concerned, not yet diſcovered ; but the Counſel might have brought 
in any Judge of the Court by the head and ſho to be a Con- 
federate, as well as Sir William Waller, that was a Jack-a-/ent of their 
own ſetting up, in order to knock him down _—_ 

It was- not pretended by Fitzharris that the King gave him any 
money to frame that, or any other Libel ; there was Evidence, that 
he had got money of the King for ſome little matters he was im- 
ployed -43, perhaps for bringing Libels diſperſed abroad, or diſco- 
vering P 

Un the whole Evidence, it was plain that Fitzharris was an /- 
riſh Papiſt ; it was plain he was the only viſible Contriver of the 
Libel ; who were behind the Curtain, is not plain, and to know 
them, was the Deſign of the Impeachment. 

It was plain it was a Deviliſh Jeſuitical Deſign, as the Court and 
Counſel, in ſumming up the Evidence, —_—_ it to be; it was 
plain, that the Libel was ſuch, that if diſperſt with intention to 
ſtir up the King's Subjects againſt him, it had been High Treaſon 
within the Statute of the 13th of the King; but what the intention 
of the contriving the Libel was, was not very certain ; and there- 
fore, con y what the Crime of it was, was-uncertain. -. | 

To take the Evidence all the ways, as to the Deſign of the con- 
triving of the Libel, it is capable of being interpreted, the eaſieſt 
conſtrufQion; is to ſay, he framed a Libel with intention to pretend 
to the King, that he had intercepted a Libel privately diſperſed; and 
to make it more likely, it ſhould be framed in the Noncontormiſts 
Names,to make his Report the more credible, for of Papiſtsor Church- 
men it could not be believed) to get more money of the King; 
and that matter, by all his Queſtions to the Witneſſes, he moſt 
drove at; and that would at moſt be but a Cheat. 
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' A rhore Criminal, but leſs credible conſtruction, is to believe he 
deſigned to diſperſe them, to excite and prevail upon the Diſcon- 
tented ro take up Arrns. | 

For what Effect had that Pamphlet, when it was, for it was af- 
terwards diſperſed, upon the Minds of the People > or what Effet 
could any Man of Senſe think it could have ? for though it was a 
Virulent, yet it was as Fooliſh a contriv'd Libel as ever was writ z 
et I own if it had been writ anddiſperſed with that Deſign, ir 
had been High Treaſon within the Statute of E. 2. 

But the moſt natural Conſtruction of the worlt Deſign of it, 
was to trepan the Parliament-men, and make rhe Libels Evidences 
of a Rebellious Conſpiracy, this Everard confeſles Fitzharris told 
him was the uſe- to be made of them; and Everard could not 
know the Deſign of them, but by what Fitzharris told him. And 
Oates well explains what Everard meant by the words, in his Evi- 
_ put the Libel os the Nonconformiſts, by what Everard told 

Py | 

But yet even that, though in it ſelf the higheſt Crime a Man 
can be guilty of, next to putting it in Execution, 1s but a Con- 
ſpiracy, which was mildly puniſhed in Larze and Xngx their Caſe; 
though this exceeded that ; that being a deſign only againſt one 
Perſon, this againſt many. | 

Yet tho' this was of no hi Crime by the Law as now eſta- 
bliſhed than a Miſdemeanor, it was fit for the Legiſlative Power 
to ' have puniſhed it in manner it was puniſhed, which yet the 

flative Power ought to reſent as an Injury, for an inferior 
Court's ſnatching the Exerciſe of 'that Power out of their hands, 
which only belongs to the Supream Authority. | I» 

That this Crime, upon conſtruction of the Evidence taken in the 
beſt Senſe, is no Treaſon, though the Libel ſhould. in all probabi- 
lity incite the SubjeR to leavy War, which it was not hlkely to do; 
or in Fa it had been the cauſe of a Rebellion, yet if it was not 
deſigned by the Contriver to that purpoſe; it was not Treaſon by 
the Statute of Edward the Third, or Charles the Second ; for in 
the laſt Statute it is Deſigning to levy War, and in the Statute of 
Edward the 3d. it is a ſtrained Conſtruftion, to make deſigning to 
leavy War Treaſon, yet none ever pretended -to ſtrain the Senſe 
of that Stature farther than deſigning to do it; | 

If the 11! Effects the Libel did, or might produce, made it Trea- 
ſon, then Sir Samuel Aſtrey, who read it it Court at the Tryal, 
and the Printer that afterwards printed and publiſhed it; and Sir 
William Waller, who read it to Mr. Hunt and others, were guilty of 
Treaſon; for the Libel carried no Venom or Charm with it the 
more, for being tramed by Fitzharris; or Evergrd, ot for being pub- 
liſhed by either of -them, than if publiſhed by another perion. 

The difference is, Aftrey read it aloud, as his Daty ; the Printer 
printed and pabliſhed'it for gain; Sir William Waller publiſhed it 
as 2 Novelty ; and if Fitzharris contrived it to put it upan the Non- 
conformiſts or Parliament Men, and not ſtir upa Rebellion, tho' it 
tended to all the ill confequences mentioned in his Inditment, yet it 


was not Treaſon. Brr 
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But it will be urged, how ſhall Fiezborris his intention be pro- 
ved > it wasa queſtion which made a mighty. putter ia arguing the 
Plea, how ſhall it be proved, that the Impeachment was for the 
fame Treaſon for which the Indictment was + but in the Tryal of 
Fitzharris, that queſtion was fully cleared ; for it was proved 
that the very Libel then produced in Court, was the ſame Li 
read in the Houſe of Commons, upon which the Impeachment 
der th, nothi be ui Et 

And to fay Truth, n can be put in Iiue, but is 
of Tryal. (uo awimo 2 thing © done in all overt Acts of a defign, 
is one of the main queſtions; or to ſpeak in Law Phraſe, w 
done proditoris-or not, an Adverb of great uſe and fenſe, tho' here- 
tofore lighted ; and under which, I believe a great many perſons 
will be enforc'd to thekter themſelves from being puniſhed by 
the Law Eſtabliſhed. 

No Man will pretend, that Libel did any man Miſchief, but the 
Contriver, nor in probability could have done, if not uſed to the 
purpoſe Everard ſaid to Oates. Yet other perſons have been guilt 
of as illegal As, of worſe conſequences _in proſpet, and m 
worſe in efeR, and it did not amount to Treaſon, I dare fay, the 
Allegation, that they diſturbed the Kingdom by their Acts and 
War cauſed to. be moved againſt the Kiog, is true of them, and 
_ are guilty of all the aggravations uſed ia Indittments of 
Treaſon. 

To inſtance in ſome of many, Did it not make a mighty heart- 
burning in the City againſt the Government, and nas great 
Jealouſies between the King and People, when. the Sheriffs North 
and Rich were impoſed on the City 2 Did not the taking away the 
Cities right of EleQing Sheriffs, and the ſaſpicions for what end it * 


was done, beſides the Illegalities that followed 2 If Sir Edward Her- 


bert in his late Vindication, fol. x6. be Law, as it hath an Af 
as if it were, that Grand. Juries returned by ſuch as are Sheriffs in 
fact, but not in right, are illegal, and Convictions on their 
ſentments are illegal and void, give great diſturbance, and that Opi- 
nion ſeems to be countenanced by my Lord Cote's 3d. Inftit. fol. 32. 
in his Comment on the 11th of Henry the 4h, and conſequently 
the Lord Reaſfſe/s and other Attainders void? Did it not add to the 
heart-burning, the puniſhing thoſe Citizens as Rioters, who were at 
Guildhall innocently conteſting their right of Eleting > Was it not 
an increaſe of the miſchief, the bringing the Qyo Warrant againſt 
the City, whereby the ' Credit of the City was loſt, and many 
Orphans ſtarved, and more impoveriſhed, beyond the poſlibility 
of recovery 2 And it was yet heightned by the Judgment given in 
the higheſt Caſe that ever came into. Weftminſter-Z7all, two 
Judges only, and that without one word of Reaſon given at the pro- 
nouncing, according to-the pattern of Fitzharris his caſe, and was the 
ſecond mare Judgmene?Did it nor _ all honeſt men fram being on 
criminal Juries, when Wilmore was 1 illegally proſecuted for not gi- 
ving a Verdict againft his Conſcience, by an howine _ iando 2nd 
tnformation 2 And did not that make all Merchants, ohad Tranſ- 
2QRions 


4: oh. 


dat... AS A. en Atmene 


of Eſcape ; if the firſt, rhey are liable-to falfe Impriſonment. Theſe 
r | 
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ations beyond Sea, afraid to fend their Servants thither, for feat 
might be laid- by the heels till they fetched rhem back again ? 
dir not ſtartle .the *Lords and the Leading Mert of the Houſe of 
Commons mentioned ſo-ofren” in Fitzharris his Tryal, when the 
Earl of Efſex,. Lord Ruffel," Collonel Sidney, Mr. Flampiden, and es 
veral others: were clapt up cloſe Priſoners in the Tower > Did it 
not deter any honeſt -man' from appearing, to witneſs the trurh, 

when Sir Patience Ward was convicted of Perjury # Did it not 
voke rwo great and noble'Families, when the Lord Ruſſe! and Col- 
lonel Sidney were fo + ill ..and unhandſomely dealt withal, as 
ſhall be hereaſter dec ? Did it nor provoke all the Nation, ex- 
cept the-Clergy-and Soldiery, when alt the Charters of Zug/and wete 
ized, and not regranted, butat exceſlive rates, to the ſtarving the 
por, who ſhould have been ted with-rhe Money which went to pur- 
chaſe the new Charters, and reſerving the diſpoſition of all the places 
of, profit, and power; within” the new ons; to the King, 
but whieb indeed the Contederates ſhared among(t thetiſelves 2 Nay 
the very'Eletion of Burgeſſes, the- freenceſs of -which is the great 
fundamental of the Government, was d, and par-into 4 
few.hands. Did notthe-unreaſonable Figes, and' cruet Punifhments 
inflicted, oppreſs many, terrificall, and uently make the Go- 
vexnment; odious-to the -Subjet 2 - Did net - rhe Crueltties aQed in 
the Weft, enrage above #\third part of 'the Nation? .Did- nor” re 
tusping out; many of the Soldiery and Clergy, without any reaſon; * 
and-for that pzirpoſe Erecting'Arbitrary Courts, and: granting Dit- 
penſazions' toc perſons by:Law difabled;''to enable them to have 
and enjoy the Places and'Offices of) ſuch as were illegafly turned out, 
and of all-who chould be in like manner turned out > And: was it nor 
ſeen; what the; Conſequences of thoſe things'would*be, by all who 


did not-wink their Eyes, -or who wore Hot blinded: by the Profit 
they made vf\ſbchs illegal andicrucl Aﬀts2*Was'riot the King At laft” 
ſen(ible, ;thax che: Conſequence of whar"before recite-would be' what 


afterwards happened+: And did he not! inIefs 'rhar' 2 Months tim 

wheq.toq date, ;throw: dowivall that Baſel of Confuſion” which had 
beeri ſo long a building, and did all in his power, at&* would have 
done more 1f-te eculd, to have'ſet thing a3>righr as they were. be- 
fors the-Parhament:of -Oxox ; for from thence the Extraviagancies_ 
may-be dated:-Bat Alas! more miſchiet:eat be and was done by. 
wel Brains, than the beſt. Wirs can retrieve; thoſe that were dead 

coul$,not be broughrto- life; '' the Reſtirution of the Cities Charters 
was,bug jn ew -2 relief ;:how ſhall rhoſe defend rhetnfetves, who 
have under all the illegal Sheriffs, conſtirtited and not Elected ? 
How, ſhall thoſe defend themſelves, who: have ated under Officers 
appointed by rhe new Charters, which bythe Reſtirution are gone 
254, they -neyer had been 2 How ſhall Sheriffs, Godlfers, and other 
O who have had, or now have Cuſtody of Priſoners, and 
having not taken the Teſt, truſting to the validity of a Diſpence, 
behave themſelves? Shall they continue to keep their Priſoners id 
C uſtody, or let them go? If the laſt, they are Subject to Actions 


and 


(+18. | 
and a many : more. Miſchiefs, tot yet feen, are the natural refulrs 
of theſe Illegal . Actions. "niet off grin th 
I never refle& on theſe rhings, but I remember 7ally in his Offices 

lays down as a Rule, That nothing is Profitable, bur what is" Honeſt, 
and. gives many Reaſons for it; but -nothing ſo codvincing, '4 'the 
Examples he brings in Publick and Private matrersz and tho” the 
Empire was valt, and . he bore, great: Fagure in an; and was” very 
knowing, and was well read in the Greek: and Roman: Hiſtories, 
he was not-able to bring a 100th part. of Examples: ra prove tus 
Poſition, as have been in this lictle land- in the ſpare of eight years. 
And the Perſans, /by whole advice thicle things were tranſacted, are 
the more inexculable, if it be true what a certain Nobleman, (who 
bore a conſiderable Character in the two late Kings Council, ) ofice 
ſaid ro me was true. He. was comphaioing that the King - wes 
King pat pe Farmng 40 Is Larpens | _ him — 

ing put hi es an el upon doing 'what was done, 
wirhout conſidering whether it was l; a=chd common Vogue 
was, he did; or. that his Lawyers firlt adviſed what to 'be:done, 
was Law 2 He anſwered me, 0n-his Honour, the King's 'Counſel "at 
Lay, firſt adviſed the King paige do;-by Law what he would! 
have ohs before he commanded them-to do it. Tn; 

'Yet 1 agree, none. of ;thoſe' matters, tho' fo | 
has « = Arann by =_ — mY Co v0 9018 

" For Profit jn, ſome caſes, Revenge in! , the .endetwvourtag 
means to ES Puniſhment, and a natural propenſity - 16 'Criielty 
in many, were the true,,ends | were driver at, and not the biihg- 
iog their Pringe 1nto the. Hatred of his Subjeds, rho'ithat was's ne- 
celfary conſequent of all. xectted, and of. many! inort matters ofnit- 
ted : And let . Firzharrjs bis Crime, . and "thoſe" reeited, be” but 
Examined, and his: was but; a-Piccadita to the leaft of thoſe ; tho' 
this was ated by an, rib. Papift, and. thoſe by . Proteſtants, 
Sons of the, Church. of ZEaglard as by Law: as they call 
themſelves; tho' I doubt,' no, ſincere Proteſtants, 'axmy Lord Ruff 


by 


ſel ſad; words which were macrer of Laugheer to thoſe who brought 


"But, tho' neither Fitzbarris his Crime, taken in the left Senſe, 
nor the aboye Crunes were, High Treaſon 'by any” Satute ; and 
the Judges haye not Power to puniſh any other Treaſons ; yet in 
all times the Parliaments have. practiſed, and it is iy 
incident to all Supream Powers, in all Governments, to Ena& or 
Declare extravagant Crimes to be greater 'than by the” Eſtabliſhed 
Law are declared to. be, not by vertue of the Clauſe in the 
Statute of Edward the 3d. whereby ſome have, by miſtake, thought 
that a Power was reſerved to the Parkiamest to declare other mat-_ 
ters Treaſon, than what is therein expreſt ; for admit that Clauke 


had been omitted, there 35 none can doubt, but in point of Pow- ' 


er, the Parliament. could (how far in juſtice they might, is another 
Queſtion) heve declared any other matrer to be Treaſon, and the 
words of that Clauſe are very improper expreffions, either to -veſt 
or reſerve.a Power in the Parliamew, for the words are only 


pro- 
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prohibitory to the Judges, to adjudge any other Matters Treaſon, 
than thoſe expreſt in . wy AQ, tho they were ſomewhar like thoſe 
ge Hom and rherefore might be ſuppoled Treafons ;. and it is a fort 
- | eq that they ſhould nat preſume to be guil 

upon preſumption that they were not Treaſons 
wa repay x "Tip: in the Fo 'tis faid, mg” many other 


af pron 
ys 


it: : Fu ber a: | 
n give Judgment of Ar on it, ll i ſhould be judged 
in Fes Treaſon or ac ow well the Judges in late days 
have obſerved this prohibi tw, Tet the world Judge ; and moſt 
certainly the Parliament might have declared in Fitzharris his Caſe, 
as they may in —— thay che Crimgs were. Treaſon, Felony, 
Mipripen of 3 ar en known in 
the A Ke iſhaen k ;/and Bis no 
mjuſtice for Supream Power to phmuſh a F manner 
nap Law Eſtabliſh'd, it the Fat in hs tne 'Þ a Crime, and 
the Circumſtances make it much more heynous than evil ſuch 
Crithes are!" T6 Was mop injuſtice in the Parliament of the 
or rm Rc ns Har Nerte 
«as: Aexedaticato 4 aus Nee: 

rom thats 


| 'be found gui 

= whith he timed of' Commintng 
cfltries to weteallowed to have. yy 1s 
nyo after it 1s codamicted, w array,” 
mitted was in it ſelf none, ſuch as tranſportiog W 
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: Scene" of it ſhould be laid, or whe: the Plorters:ſhould be, they 


were not well- reſolved. perils 0 1190 11 N7ELW 1333 ic: 
Great noiſe of Warrants being iſſued out there' was, be, off, 


lay the Scene in Londoy, and accordi a Bill of IndiQment of High 
Treaſon was exhibited to the Grand Jury (whereof Wilmore was one) 
at theSeſſions Houſe; but theBuſineſs of Fitzharris was fo new,and ſmelt 
ſorank, that the Bill could norbedi .but was ſpewed out withan 
Tanoramus ; for whichWilmore was afterwards forced to fly his Country. 
Then it was reſolved the Scene ſhould be at Oxford, and ac- 
cordingly the King's Counſel, with 7riſþ Witneſſes, at the Aſſizes, 
.thither, and prevail with the Grand Jury, to find the Bill; 
ut by what Arts is not known, for he was privately ſhut up 
with them ; and I ſhould wonder, if he, who frequently in the 
hearing of thoſe who underſtood better than himſelf, had aſſurance 
enough to impoſe upon rhe Courts, ſhould ſcruple in private to 
impoſe any thing on an ignorant Jury. | 
I know not how long the Prattice of that matter of admitting 
Counſel to a Grand Jury hath been; Iam fure itis a very unju(ti- 
fiable and unſufferable one. If the Grand Jury have a doubt in 


point of Law, they ought to have recourſe to the Court, and 
that 


«0 ww. a. 


(21) 


that publickly and not privately, and not rely upon the 
private opinion of Councel, eſpecially of the Kings Councel, 
who are, or at leaſt behave themſelves as if they were 
Parties. 

Tr is true, it is- ſaid that they are upon their Oathes, and 
though it be not expreſt in their Oathes, that they ſhould do 
Right between the King and SubjeQs, yet that is implied in 
the Oath I agree; , but have they behaved themſelves as if 
they were under an Oath? beſides all Men are not capable 
of giving advice to be-relied on in ſo great a matrer as Life; 
but the manner of doing it being in private , can never be 
juſtified. I know in Fitz-Harris his Caſe, the Kings Councel 
were cajoling the Grand Jury in private for ſome hours, but I 
did not think fit to take notice of it in that Trial, becauſe I think 
both the Grand and Petty Jury did very well, they ated 
according to the beſt of their underſtanding, which is all 
that God or Man required of them; they asked pertinent 
Queſtions, they were over-ruled in ſome , not fully anſwered 
in others; not that I think either of them gave a VerdiCt ac- 
cording to Law upon the FaQt, as it appeared upon the Evi- 
dence; but that was not the fault of the Jury , bur of the 
King's Councel, and of the Court who millead the Jury. I 

t it more proper to taffe notice of it in this Trial, 
wherein the firſt Bill was rejefted by an underſtanding Jury ; 
and all Men wondred how the ſecond came to be found 
Bills Vers ; and for that reaſon one of the King's Councel 
boaſted at Court of his ſervice and cunning management in 
the matter. 

The Bill being found, the next matrer was to bring the 
Priſoner to his Trial, and as he had more honour than what 
uſually is beſtowed on fo mean a Man, to be Committed 
to the Tower, though in truth it was to keep him from all 
means of defence ; ſo to carry the matter on, he was allowed to 
have by Order of the King and Council, a Councel and Sollicitor 
to come to him, and adviſe him for his Defence at all events; 
a favour denied to Fitz-Harris , for his Councel was to ad- 
viſe to the matter of the Plea only ; but that favour in ſhew 
was only to betray him, as ſhall be ſhewn: And a third fa- 
vour he had, which no Man of his —_ ever had ; there 
were then three of the King's Councel ſent from Loxdon, and 
all the Councel could be pick'd up upon the ſpot, which were 
three more, and, no leſs than four Judges to Profecute and 
Try him; but that was to make ſure work of him. 

The 17th. of Auguſt, 1681. he came to his Trial, his En- 
ditment, as to part, was in common form for Treaſon, bur 
particularly for deſigning to ſeize the King's Perſon at Ox- 
ford, mixt with words, he ſhould fay, as, That there was no 

ood to be expected from the King, he minded nothing bue 

aſtlineſs, and that he endeavoured to eſtabliſh Arbitrary 
Power and Popery ; to which being required to plead, he = 
G 
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fired a Copy of the Indiftment, a Copy of the Jury, to know 
upon what Stature he was Indicted, and Councel to adviſe 
him whether he had any thing pleadable in Bar, all which 
were denied him; then he deſired he might have his Pa- 
pers which were taken from him after he was brought from 
the Priſon, and before he came into Court, at an Houſe over 
againft rhe Court; for ſo. it ſeems the King's Councel had 
ordered the tmatter , that the Goaler Murrel, and the Meſſenger 
Seve, after they had him out of the Priſon, ſhould run him 
ihto an Houſe, and take away all his Papers, which they 
believed were the inſtructions, as in truth they were, of the 
Councel affigned him when in the Tower, and bring the 
Papers to then, whereby they would not only difable him 
of his Defence, but they could be better inſtructed now to 
proceed in a way for which he had not provided himſelf of 
any Defence. 

Myyrel and Sawel did as the King's Councel direQted them ; 
much wrangle there was whether he ſhould have his Pa- 
pers or not, all the Court agreed he ſhould not have them 
till he « had pleaded Guilty or not Guilty, and afterwards he 
ſhould have the uſe of ſome, and not of others, becauſe they 
did not appear to be written by himſelf, but by ſome Coun- 
cel ot Sollicitor, and as they ſaid, none is allowed in Treaſon, 
unleſs aſſigned by the Court ; the Chief Juſtice North ſaid they 
were not taken away by him; but ſays Colledge, They 
were taken away by the Keeper under pretence of bringing 
them to his Lordſhip; the Court ſaid they knew not what 
Papers he meant, and knew nothing of it ; he faid the In- 
ditment mentioned ſomething of Miſdemeanor as well as 
Treaſon, but he knew not how to make his Exceptions with« 
out his Papers. I have thought fir co mention all theſe 
things, becauſe this Trial was the inlet to all that followed, 
and gave encouragement to ſpill nobler Blood ; the injuſtice 
of the violence uſed to the Prifoner, muſt be meafured from 
the Reaſons given for it, That the Papers were inſtructions 
from Cuepcd and Sollicitors, and none in. Law was allowed 
in Treaſon. Tis true, no Counſel are allowed for the. Priſo- 
ner in a Trial upon an Indictment of any capital matter, 
but in an appeal for capital matters, Councel are allowed even 
on the Tryal. The reafon given that the Indiftment is the 
Suit of the King, and no Councel or Witneſs is allowable in 
a capital matter againſt the King, is foolith, as ſhall be here- 
after ſhown; and as vain is the reaſon that the Judges are 
Councel for the Priſoner, which they ought to be, but I 
doubt ir will be ſuſpe&ted, that in this caſe, and many others, 
they did nor make the beſt of their Clients Caſe ; nay, gene- 
rally have betrayed their poor Client, to pleaſe, as they ap- 
prehended, their better Client, the King ; for fo they ſay, They 
are to be Counſel likewiſe for the King in Indictments, that 


is to ſay, They are to be indifferent and upright between 
both, 
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both, ſo certainly they are to be in-Appeals ; t 
is not the reaſon why no Councel is allowes the Pri 1d 
the Inditment, but the true reaſon in probability i the 
Priſoners in Indi&tments are generally fo very ny they 
could not be at the charge of having Councel , agd fo nog-uſage 


gave colour of a Law. ar : 
| The other reaſon my Lord Cafe gives tor ity, is, That much 
of truth may be diſcerned by the Priſoners Behayaour, or Age 
ſwers, which would be concealed if he ſpoke by ' another. s 
not ſatisfaQtory ; for the ſame is to" be faid ia an- Appeal, As 
co the publick it 1s not material whether a man is proſecuted 
and puniſht by an Inditment, or an Appeal; and thas A paeals 
are leſs frequent than Indictments, is oaly that the. firſt is gore 
chargeable than the laſt, for tho we hear not of late of any Ap 

ls bur in Murder, yet they lie ia Robbery,; Burglary, 1 

ny, and in all Crimes at Common Law puniſhable by lak 
of Life or Member ; but tho the rule in Inditmeats, is, Thas 
no Councel is allowed, yet it is conhned to the. Trial, pg 
Law, Common, or Statuce, nor any Ulage ſays, A Priſoner 
ſhall not have Councel to adviſe him befors-:pr after. che 
Trial; and in Murther and all other Crimes ,. is aways 
admitted, and why not in Treaſon ? ms 14 ns 

In Treaſon, fays tome, *tis Criminal for one to: advile 
ſollicite for the Priſoner ; and the Kings Councel faid, .He = 
known one Indicted for being a Sollicitor for one in High 
Treafon ; and ſays the Court,It is Criminal for ogc to be Solliguzar 
or Councel in Caſes of High Treaſon, unleſs aſligaed by the 
Court, and whether ir be ſo or not is worth enquiry. 

Firſt, No Law Book as to this matter makes any difference 
betweea Treaſon, and other Crimes, and adviligg and follia- 
ring is fpoken of in general terms, which beipg reduced eg 
Particulars, wull ſhew the abſurdity of it. | | 

Suppoſe I obſerving che Indictment on which the Prifungr 
was arraigned, was erroneous, and ſhould therefore adviſe hicm 
to move and quaſh it for that error; for, ſay I, If you ſhould 
be tried on this Indiftment, and- found guily, unkls you 
move in Arreil of Judgment, you will be attainted; and then 
you can take no advantage of chat exror, and '# you be ac- 
quitted you may be. Indicted again, and Tried again, becauſe 
the firſt Indictment was Erronequs.  . | IN 

If this be Law as none can deny it, is it not lawful go ad- 
viſe him? and is it not fit for the Court to quaſh the Indict- 
ment if faulry, notwithitanding all the Cant of Balatories, Sub- 
terfuges ; and defending himſelf by plain maxter of fat ? Or 
ſuppoſe I adviſe in fa that I hear that ſuch a witnels is 4p 
come againlt him, I know he is hized to do the Jobb, ang [ 
will prove it on him if called. Or ſuppoſe I tell tun, I know 
ſuch a witneſs is convict of Perjury, and if he will call ae, [ 
will profuce the Records of his Conviction ; can any Lawyer 


lay 
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Ry theſe things are Criminal? but if I- ſhould adviſe a Priſoner 
to eſcape out of. Priſon, ſhewing him the way of doing it, it is 
Criminal. 


In all Cafes comforting a Traitor is Treaſon, bur it is 
meant where you do it to keep him from Juſtice, for elſe 
feeding a Traitor in Priſon is Treaſon, which none will afficm. 
So that reducing general words to particular fats, clears the 

iftry of them ; nor is it Criminal to be a Solicitor in 
Treaſon, for where there is no poſitive Law , as 1n this caſe 
there is not, natural reaſon muſt take place ; and better reaſon 


rannot be given than what the Priſoner in this Caſe = ; Ifa 


man be coup'd up and not ſuffered to go about his buſineſs him- 
ſelf, and no friend muſt be employed to do it for him, how is 
it poſſible for him to make his defence * I know it is faid his 
Innocence muſt defend him, but the folly of that ſaying ſhall be 
ſhewn in another place ; but ſay they, The Court ſhall affign him 
a-Councel and Sollicitor but when, and for what ? only for a 
Point of Law. May not a Priſoner want a Sollicitor for a 
matter of Fat? Suppole he had Occafion for a Witneſs 
which he could not readily find, or.occalion for a Copy of Re- 
cord, for want of which Mr. Corniſþ ſuffered ; was it not rea- 
ſonable- for him to have a Sollicitor ? And when ſhall the 
Court aſſign him a Sollicitor ; only when the Priſoner comes 
upon his Trial, and then it is too late to have any uſe of 
him ; as Coledge was, Arraigned at Twelve, and Tryed at 
Two a Clock the ſame day, and as was Mr. Corniſb'sCaſe. - Bur, 
fay the King's Council, They had known one Indifted for 
High Treafon for being a Sollicitor in ſuch a Caſe ; though I 
do not believe it, yet that Authority goes no farther to prove 
the matter, than an Indictment I knew againſt a Perſon 
once, for ſtealing an Acre of Land; and againſt another for 
wickedly and devilliſhly breaking an Award, whereby two 
unjuſt Arbitrators direted the Priſoner to convey his Land to 
a certain Lord, without any SatisfaCtion or Recompence, proved 
thoſe Matters to be Felonies. | 


But though a Priſoner may be adviſed, yet that Advice 
muſt not be reduced to Writing. Then ſuppoſe one Mans 
Memory be good , and can bear all the Advice given him ; 
and another Mans Memory bad, and cannot do it: Is not the 
laft Hanged for having a bad Memory, rather, than for his 
Crime ?* But though it may be reduced to Writing, yer it 
muſt be his own Hand-writing, and not anothers ; how ri- 
diculous is the diſtinQtion ? Suppoſe the Priſoner cannot write, 
then is he Hang'd for his Parents Fault or Msfortune, for 
= Educating hum, or for not being able ro Educate him 

T. 


Which 
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Which is ſomewhat of kin to the late PraQtice in, the Weſt, 
where many Men were Hang'd for having old Jewiſh Names, 
as Obediah, or the like, with a Jeſt, that their God-fathers 
Hang'd them, But fuppole. ir 1s dot lawful in general ro 
be a Councel or Sollicitor, with, or to a Priſoner commitr- 
ted . for High Treaſon, yet the Proſecutions being the 
ang's, he may givea Privilege, which the Law of Courts 
oth not allow, and in this Caſe it was {6 done ;' for, to 
the Contulion of thole who did this--Injury, ' and :of thoſe 
Judges who would not do the Priſoner Right, they have 
printed the Orders of the King and Council, which ap» 


poirited Mr. Weſt and Aaron Swith to be his Councel and 
Sollicitor. | 


If it was lawful for the Priſoner to have Connſel and 
to have Advice in Writing ; it was very unlawful and a 
high a miſdemeanour in the King's Councel to order his Pa» 
pers to be taken away, as they were capable of being Guilty 
of, both the Priſoner and the Matters of his Defence being 
under the ProteCtion of the. Court, 


Tt is not an ancient praftice the ſeizing of Papers, though 
of late uſed ; it began, I believe, upon my Lord Coke, whoſt 
Papers were ſeized and carried. to the Secretaries Office, 
upon the like Pretences as of late, and when returned were 
gelt of many Bonds and other Securities, to a great many 
Thouſand Pounds value, which never came to light. It 
was afterwards praCtiſed upon ſome Members of Parhament; 
and, as I remember, voted Illegal, as undoubtedly it is ; 
for though, ſometimes, you may meet with Papers which 
may be Evidence againſt the Priſoner ; fo it is poſhble, 
that other Papers, than the Priſoners may be mixed with his 
to make good an Accuſation ; nay, which is worſe, ſome 
of the Priloners may be withdrawn, which may be the on- 
Iy matter of his Defence ; and that hath been often pra- 
Giſed : And I cannot but remember a Story about rhis 
Matter. - When Sir William Jones died it was faid, Thar 
one from Whitehall offered Sir William Jones his Servant 
a great Summ of Money but to ket hiny ſearch his Maſter's 
Study, to find a Paper which would diſcover great Mart- 
ters. A certain —_ diſcourſing with a Privy-Councelloe 
about it, the Privy-Councellor ſaid, It was not true ; for; 
ſays he, if we had a mind to have done it, could we not 
ſend a Meſſenger on pretence of fearching, for treaſonable Pa- 
pers, and bring all: the Study to Whrvehall, and keep what we 
would of them * l wa 

ut 
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But though that hath been often 'praftiſed, yet this was 
the firſt time that ever a Priſoner had the Initruftions for 
his Defence taken away from him ; and the manner was 
worſe than the thing, it being done juſt as he was coming 
to 15 Trial, relying upon his Writing, not his Memory for 
his detence ; beſides the Agony fo great an Injury put him 
in, when he had ſo great a concern upon him, as the Trial 
for his Life, and he could not but know by all that Prepa- 
ration, that it was more than ten to one againſt him; all 
which is well ſeen in his Trial, where he fo patheti- 
cally and ſenſibly preſs'd the Court for Juſtice in this matter, 
which they excuſed with ſuch mean Anſwers, that all man. 
kind muſt ſee they were fatisfied of the Injuſtice, and 
were reſolved not co do him Right ; They knew not which 
way he.came by the Papers; they knew not but he may be 
Criminal who brought them him ; they knew nothing of his 
Papers; they knew not what Papers he meant ; that his 
Lordfhip did not take them' away, and ſuch like ftuff, as if 
it was not the Duty of the Court to relieve the Priſoner a- 
gainſt the Oppreſſion of any Perſons but themſelves ; elſe 
why did they not ask Murrel and Sawe/, who ſtood by, and 
were charged with taking them for the Papers, and have 
ſatisfied themſelves 'of them ; but in truth they knew be- 
fore what they were. And Colledge was a true Prophet, 
when finding his Life ſo beſet, he ſaid, This is an horrid Con- 
{piracy to take his Life: But it would not ſtop there, for 
it was againſt all the Proteſtants in Ergland, and the Rule the 
Court made at laſt was as unjuſt, That he ſhould have the 
uſe of ſome of his Papers after he had pleaded not Guilty, 
but nat before; for ___ there was matter in them 
which could not be made uſe of after ſuch Plea, as a Plea 
to the Juriſdiction of the Court, a Pardon, othetwiſe ac- 
quitted and the like, could not be pleaded, or advantage 
taken of them atter not Guilty pleaded ; although there was 
not ſuch yet there mighr have been ſuch Pleas , for ought 
the Court knew. How unjuſt then was ir for him to 
plead not Guilty before he ſhould have the uſe of his Pa- 
pers? but there was matter in them, for quaſhing the In- 
diftment ; and he hinted ſo much t9 the Court as that the 
Indiftment contained Crimes of different Nature, as Trea- 
ſon and Miſdemeanour, and I think it was good Cauſe to 
quaſh the Inditment. 
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Tn all Civil Matters, two matters of different Natures can- 
not be put into one Action, as Debt and Treſpaſs ; two Ca- 
pital Crimes of different Natures cannot bs joined in one 
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Inditment, as Murder and Robbery ; and for the fame; 
and another Reaſon, Treaſon and Miſdemeanour cannot be 
joined in one Inditment ; for the Jury may obſerve thar 
one part of the 'Inditment; which in it ſelf is but miC 
demeanour, as that he ſaid, The King minded nothing but 
beattlineſs, &c. though _ in the Inditment as Trea- 
ſon, was proved, and not the material parts of the IndiQ- 
ment, as deſigning to ſeize the Kings Perſon, &«. » and 
finding ſome parr. of the Indi&tment proved; rhight find 
him guilty generally, which extends to every Article of the 
Inditment, and fo the Jury deceived, and the Priſoner in 
danger ; or ſuppoſe he was acquitted on fach an IndiQ- 
ment, if it ought to have been quaſhed, whether the Pri- 
ſoner ſhew the Error, or not, he may be Tried again upon 
another good Indiftment for the ſame Treaſon : It theretore 
what he offered was an error, or bur like an error in the IndiQ- 
ment, by the Law which favours life, and the jeopardy of life, 
the Court ought not to have Tried him on that Indictment, but 
have direQed another Indiftment to have been found : It is a 
vain objeCttion to have ſaid, that that would have been trouble- 
ſome, Is the miſchief of that comparable to that of putring a 
man twice in jeopardy of his lite for the ſame thing ? but 
it would have been a delay. I fay none; for there was 4 
Grand Jury in Court, and within the two hours time the 
Court adjourned, for (to give the King's Councel oppor- 
tunity of viewing the Priſoners Papers, which were taken 
from him, and to conſider of the method of his Proſecution 
by them, which they did, and altered it from what they 
at firſt defigned it ; ) the King's Councel might have had 
a new Bill found, but peradventure they could not prevail 
with that Grand Jury to have found a new Bill ; they remem- 
bred they had ill luck with the firſt Bill at London ; that 
T believe was the true reaſon ; but becauſe Ill do the Court 
no injury, in imputing that to the cauſe of the adjourn- 
ment, which was not ; 'tis true, in the Printed Trial, 
Yis pretended they adjourned, in order to Dine ; yet thoſe 
that knew that the adjournment was by the direQtion of 
the King's Councel, and overheard their whiſpering with the 
Chief Juſtice, (which is both an undecent and an unjuſt 
thing, and is neither better nor worſe than a Plaintiff or 
Defendants whiſpering a Judge while his Czfe is before him 
Trying ;) and I know that the Judges had'Breakfaſted but a 
little before, and had no great ſtomach to their Dinners, 
and therefore belteve, that that before aſſigned, and nor 
what pretended, was the true cauſe. They might better have 
put off their Dinner to thew Supper, than their Supper 
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to, their Breakfaſt, as they did, the Trial laſting till -carly 


next Morning, 


- But becauſe all irregularities of Court and Councel, in 
all theſe matters, are ſhifted off and excuſed by rwo Say- 
ings not underſtood generally ; the firſt whereof js, That the 
Court is to a& far_the King, and the Councel are for the 
King, and no perſon muſt come near the. Priſoner to the 
prejudice of the King, as in Fisz-Harris his Caſe was often 
{aid; a Witneſs was permitted to go on 1n an impertinent 
ſtory, on a Tranſation berween him and my Lord Shafts- 
bury, in my Lord Ruſſell's Trial, of which the Pr 
complained that it was deſigned to incenſe the Jury ; and 
though the Chief Juſtice declared it was not Evidence, yet 
he a great while afterward went on in a like manner ; 
nay, the Councel, in ſumming up the Evidence, repeated 
the ſame matter, which was permitted, becauſe it was for 
the King ; and yet when the Earl of Azgic/cy began to ſay 
what the Lady C nals told him, he was ſaub'd, and cut ſhort ; 
and Mr. Edward Howard was ſerved the ſame ſauce, becauſe 
it was againſt the King : Ir is fit therefore to know what 
is meant in Law by thoſe words. No body doubts what 
the Courts or King's Councel of late days meant ; but ia 
Law they are nor ſo meant, for though many things are 
ſaid to be the King's, as the Protector of his people, and 
more concerned in. their welfare than any private perſons, 
yer they are ſoin preſervation, and not uin- property or in- 
tereſt. The Highways are the King's, in > xm for 
the Paſſage of his Subjets, and whoever obſtrutts them 
wrongs the King; as he is hurt when his SubjxeQts are 
hurt, but in property the Soul generally belongs to private 
Perſons ; the King is hurt when his SubjeQs are oppreſt by 
force, becauſe he has engaged to defend them, and there- * 
fore the Offender is pumuſhed by the King, to deterr the 
Offenders and others from committing the fame offences, 
which 1s for the begefit of the publick ; but as a Man may 
be oppreſt by open force, ſo he may be oppreſt by private 
igfiouations, and falle accuſations, and the King has enga= 
ged to, defend his Subjects from ſuch ; not that 1t is poſſible 
to prevent them, but by conſequence, that is by puniſhing 
ſuch as ſhall be found guilty of fuch Crimes, which here- 
tofore were puniſhed with the higheſt Arbitrary Puniſh- 
ments we read of : The conſequence is, That it is for the 

ing to puniſh Offenders, to acquit the falſe accuſed, and 
to puniſh the falſe accuſers ; that is to ſay, In all Caſes to- 
do right, accarding to Law and Truth, 


Surely 
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Surely Queen Elzzabeth gave the beſt explanation»of the 
words, when the Lord Burleigh, ſeeing Sir Edward Coke, 
the then Attorney General, coming towards her, he ſaid; 
Madam, here is your Attorney General, Qui pro domins 
Regina ſequitur. Nay (ſays ſbe) T'll have the words altered; 
for it ſhould be, Qui pro Domins veritate ſequitur- 


For the King.and for Truth, then are ſynonymous words; 
for the King againſt the Truth is .a_ contradiction; and 
the Judges and King's Councel having taken an Oath to 
adviſe the King according to the belt of their, cunning, 
which 1s according | to Tow and "Truth ; if therefore the 
King's Councel uſe means, and the Court permit them ſo 
to do, toe ſuppreſs Truth,, or to diſable the Priſoner, from 
making his 1anocence Appear, as in Co/ledge his Cale was 
done ; if they urge things as Evidence of the Crime where+ 
of the Priſoner is accuſed, which by Law are not Evid 
as in this Caſe, in the Lord Raſſel!'s Caſe, Collonel Syd- 
ney's Caſe, Mr, Hambdews Caſe, Mr. .Corniſh's Calc, and in 
many more they did, and has in Daw of them ſhall be here- 
after ſhewn. If they infinuate any fa& as Evidence, whi 
is not proved, as in my Lord Ruſſel/'s Trial, that,my Lor 
of Eſſex killed himſelf ; if they wreſt. as Evidencg. of, the 
fat, which in ſence is not (0; as in Collonel- Sydney's Caſe, 
the writing his Book ; for, for any. thing appeared, .it was 
writ before King Charles the Second came to the. Crown; 
they are Councel, againſt the King, being again. Truth 
as well as againſt the Priſoner. ; 


I think no Man will deny the truth of this propoſition, 
That it' is as much 'the King's intereſt, to have” an innocent, 
accuſed of Treaſon, acquitted, as it"is to have a nocent, 'ac- 
cuſed of Treaſon, convitted : If that be true, then let any 
one ſhew me a reaſon if he can; for there is no Law 
againſt it, why he may not have the ſame liberty. of dear- 
ing. his innocence, | as' the proſecutor - hath of -conviting 
him ; I mean by free.and private acceſs of all- perſons, to 
the -Prifoner, as is uſed in all other- capital marters ;' if :it 
be ſaid he may get ſome to corrupt | the witneſſes againſt 
him, or ſubborn others for him, the ſame may be faid in 
all other matters ; but in Treaſon. that is not” a likely. matter, 
for generally the Priſoner never knows what he: is accuſed 
of, and conſequently cannot know his Accuſer, nor know 
how to provide a counter-Evidence,. till he comes to . be 
Arraigned, and then it is too late; for generally he. is 
preſently Tried after his Arraignment, as was the Caſe of 
Colledge, and my Lord Ruſſel, _ Mr. Corxb.; 'and ore 

ns 


: [ 3o ] 

ſons committed for Treaſon are: ſo much the. leſs able 
to corrupt. or ſubora Wirne(tes than any other Criminals, 
that they. generally, accordimg ro #he late praChice, have nv 
Accuſer brought face ro face to chem on other Commar- 
ment, as all otfier Criminak have, who' always are committed 
upon an Accufarion made upon. Oath im cheir Hearing, and 
their Defence heard: before their Mire;mms made ; and what- 
ever the pretence may be, yet, in experience, it is found 
more perjuries in profecations for. Treaſon by the Accufers 
committed than by the Witaefles for the Priſoner. 


One reaſon is, a Witneſs in'T is more difficutly con- 
victed than in any orher Crime, for*Treafon is an = fatuns, 
*tis here and there, as Coledge was firft m London then in Ox+ 
ford ; it is not confined to place or time, as all 'otfters Crimes are ; 
fit all other Crimes, as Murther, Robbery or the like, ir muft 
be proved to be within the County where laid ; it muft be 
of the perſon named in the Indiftment, which are-Evidences 
of FaQ, which in ſome fort prove themſelves. © And there 
was: but one that T remetnber ( for Oates F do not count one) 
was ever juſtly conyifted of — in Treaſon, and that 
too was for wartt of cunning, for he fooliſhly Swore to time 
as well as place, which a Witneſs in Mr. Hembden's Trial 
would never be bronghtto do : Beſides, Malice and Revenge, 
which ia Proſecutors and Accufers in Treafon are generally 


the Morives, & farther than Money or Kindneſs, which if 
ſe, are the Motives of falſe Witneſſes for the 


Now as for the King, and for the Truth are the ' ſame, fo 
for the King and for the Law are the ſame. The Laws are the 
Kin e is to ſee the Execution and Preſervation of them ; 


g's, As 
ſo for the King againſt the Law, is a contradiQtion. 


Therefore, to Try a Priſoner upon a vitious Inditment, 
as was done in Coledge's and Collonel Sydwey's Caſes, is a- 
gainſt the King, as it 1s againſt Law, for by that means he is 
in to be Hang'd if Convicted ; or Tryed twice, if ac- 

itted, which is againſt Law, | 


Tr is no Salve of the matter what the Judges faid in 
Colledge's Cale , that the Evidence of Mifdemeanour is no 
Evidence of Treaſon ; for the ſame may be ſaid in an In- 
di&ment of Murder and Robbery ; nor that the Judges 
would thie- care to inform the Fury which was Evidence 
of Treafon, which of Miſdemeanoer, which they promiſed 
to do, but Were not as good as their words , wy 

wn ; 
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ſhewn ; for the'Court may forget fo ro-fo, and the Jury may 
forget what the Court ſaid ro them of that marrer, 


* Bur notwithſtanding allthis, if che 'Prifoner was innocent, 
there could be no harm done to 'irm, for his Tnnocence 
would defend him ; this was a feying, and as mortal it was 
to Firzharris, to 'Colledge, to Colonel-Yyamey, to Mr. Cornifs, 
and 'ſ6veral others, as was the Letter © amongſt the Greeks. 
Ir is true, my Lord Coke uſed the Expreffion, but in ano- 
ther fence than what -of late praQtifed ; T wonld fain know 
what they mean by -the Expreſhon ; 1sit, That, no man will 
or ever vid ſwear falſely againft a Priſoner in Treafon ; if 
— true, _ o_ = fame _— to be 1o violent 

inſt Oates for what he ſwore againſt Hreland ? or dothe 

meatn,' that, ket an accufer {wear never fo-viokemly and 4 
cumſtantially againſt a Priſoner, yet if he be innocent, it 
will do him no harm ; if that be true, 1 would fain know 
how 'the Priſoner ſhall eſcape ; is it that his Innocence ſhall 

in his Forehead, or ſhall an Angel come from Hea- 
ven and diſprove the Accufer ? neither of which we have 
obſerved, though all have ſaid, and T beheve, that fome 
Perſons have been very imnocently Execured. Or ſhall the 
Accuſer be deteQted by the bare Queſtions of the Priſoner ? 
that T think will not be neither ; and therefore to mftance 
m the only perſon who hath of fate efcap'd in a Trial of 
Treaſon, where there was a defign againit his Life, which 
was my Lord Delamere, if he had not had Witnefles, to have 

the perſons mentioned to have been with him at 
the place and tume ſworn againſt him to be in other pla- 
ces, it was not his denial had ferved his turn, bot he would 
have run the fame fate with Lord Brandon. Nay, I 
am apt to think had he been Tried by a Jury of Com- 
moners packed, as at that time they ufualty were, he had 
not efcaped. 


The truth is, when I conſider the praftice of late times, 
and the manner of o_ of the Priſoners, it is fo very 
much like or rather worſe than the practice of the Inqui- 
fition, as I have read it, that I fometimes think that it was 
in order to introduce Popery, and make the Inquiſition 
which is the moſt terrible thing in that Religion , and 
which all Nations dread , ſeem eafre in ref; of it. I 
Will therefore recount fore rmdeniable Circumſtances of the 
late praftice. A man is by 'a Meſfenger, without 
any Inditment precedent, which by the Common Law 
ought to precede, or any Accuſer or Accuſation that he 
knows of, clapt up in cloſe Priſon, agd neither Friend 
or Relation muſt come to him ; he muſt have neither Pen, 
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Ink, or Paper, or know of what, or by whom he is accu- 
ſed ; he muſt divine all, , and provide -himſelf - of a 
Counter-evidence without knowing what the Evidence is 
againſt him. If. any Perſon adviſe or follicite for him, un- 
lels aſſigned by the Court, by which he is Tried , they 
are, puniſhable ; he is Tried as ſoon as he comes into the 
Court. ; - and . therefore of a Sollicitor there is no occahion ' 
or. uls,;, if the Priſoner deſires Councel upon a Paint i of 
Law ,; as was done. in - my; Lord Ruſſels Trial ,, the 
Councel- named mult be ready. to argue preſently, ard the 
Court deliver their Judgment preſently, - without any con- 
ſideration. , The Priſoner indeed hath liberty to! except to 
Thirty-five of the Jury peremptorily , and as many.,more 
as he hath cauſe to except to, but he muſt not knoy, be- 
fore hand who the Jury are ; but the King's Councel mult 
have. a Copy of them ; he muſt hear all. the Witneſſes 
produc'd to prove him yarn together .,..: without an{wer- 
ing each as he comes, for that is breaking in -upon 
the King's Evidence, as it 1s called ;_ Though it hold 
many hours , as it hagyrned in moſt of the Trials ; he 
muſt not have any perſon to mind him what hath been 
ſworn againſt him, and forgotten by him to anſwer ;_ for if 
that were allowed, the Priſoner perhaps may eſcape Hang- 
ing, and that is againſt the King ; there is a Proclamation to 
cali in all Perſons to ſwear againſt him , none is permit- 
ted to {wear for him; all the impertinent Evidence that 
can be gore is permitted againſt him, none for him; as 
many Councel as can be hired is allowed to be againſt 
him., none for him. Let any perſon conſider truly theſe 
Circumſtances, and it is a wonder how any perſon eſcapes ; 
it is downright tying a man's hands behind him, and bai- 
ting him to death , as in truth was praCtiſed in all theſe 
Caſes. The Trial of Orgeal, of walking between hot Iron 
Barrs blindfold , which was aboliſhed for the unreaſona- 
bleneſs of it ; though it had its ſaying for it too, That 
God: would lead the, blind ſo as not ta- be burat-, if he 
were innocent, was a much more advantageous Trial for 
the ſuſpeted , than, what of late was praQtiſed, where it 
was ten to one that the accuſed did not eſcape ; if any of 
theſe, things have been legally practiſed , I have nothing 
to ſay againſt it , but I have never read any thing of 
Common or Statute-Law for it. And I can. with better 
aſſurance ſay than any perſon who hath praCtiſed theſe 
things, that no Law in England warrants them ; and if 
= , then conſider the unreaſonableneſs of theſe Me- 
rnods, | 


There 
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There is yet one, Qbjection tobg anſwered, which being a very 
great haxdſhip upon. the Priſoner, gives. ſome colour of” 1 
othex hardſhips os him, to wit, That a Witneſs cannot be. 
amined for the Bi ooer on his Oath ig a Tryal upon'an Indie- 
ment of a Capital-Matter. It is not becaufe the Matter ,is Ca- 
pita, for then ng 'Witgels ought to be examined upoy, Oath fog 
the Appellee i ina capital matter : Neither is it becauſe it is a ns 
the King, for-theg no Witneſs ought to be examined on Ogrt 
the De endapt ji ina Tryal upon, an Indictment of any Criminal 
Matter, yet in. Indictments of al}. Criminal Matters, nog Capital - 
'tis permitted to the ['riſoner. 

o ſay Truth, never any realan ws yet given for it, or ' 
think can be, if you believe my Lord C ke 3d 6 it. fol 79- « 
which Qpiniao my. Lord Hafs is, in his Pleas of the Crawn, 
that; that PraQige is nat warrapted by any Af of Parliament, 
Beak Cafe, or antjent, Recar and that there is not ſo much as 
ſeintilla Furis for | oh at, $ vo Ava is Ly ruth 
cannot appear w t Wane of woat 15 pretended, that It 
is ſwearing againſh, the King, on" therefore it p not allowed of, 
tis a Cant Reaſoo, which put inco vibe Engliſh, a man wilt be 
aſhamed to own, And. as (light is the Reaſon, Thar it being 4 
matter of ſo high. momeng as.a man's "the diy wilt be 
the more yialent. i I | "nf the Warp may be | rs pre- 
vailed upon to ſwea mare than | would be A ay 
of Teſs moment: T weakne {5 of that reafon hath "hot 
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ſhewn, and ſhall be, further nba [ thigk noe wi 
the end of all _ Tryals in_any matters Capital, | 
Civil, is. the x Pea of Truth ; Next, "tis. as nec 
Prifqner to have Witnelſſts t@ prove bis lnnocpngy, 
the King to have Witneſſ;5. eq convict him of. the £ri 
Propals tion is, agreed by T Practice, it Ya ym: 


that the Priſoner; ſhall progyce what 
are. not. to be hg th,' la, the We lace, i 


6 appear but , the Moy en of the. perty, of. 
Wi 
Td a Tk ap NS LOI mh 


he to ia jeu Tray thats 
hg wy aa ge of 1H the tnatk 
ter means hath been found thy by | 
to the Priſener.s Witn A E: ar he. 15} 
varitage t0 t or he is nat 2JJoy! 
fall whos ils þ .,Yirbour 
credit as if they: {w _he 


for gen may be fay I Wiich vil "a 


ſwear, .as is plan Fong How © hy efendant 

maths a Lay, 4 Dad ig hs, his Sins 
WET JN CPaycer, will confeſs to S? 

thajl_ not. have rot becaule got worn, to what \Pytpoſe thep 
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is it permitted him to produce them? If they ſhall have fome 
Credit, but not ſo much as if ſworn, I ask how much credit 
ſhall be given? ls it two, three, or ten Witneſſes without 
Oath be equivalent to One upon Oath? And beſides that 
that Queſtion never was or can be anſwered, what credit ſhall 
be given them? There is an uareaſanable diſadvantage put on the 
Priſoner, that a Witneſs produced of his part, of equal credit 
with the Witneſs againt him, ſhall not have | credit given 
him, becauſe he is not on his Oath, whereas he is ready to 
deliver the fame things on his Oath, if the Court would admi. 
niſter it to him ; and yet that difference was taken in Fitzhar- 
ris his Caſe, as to the Credibility of Everard and Oates; the 
firſt beiog upon his Oath, the not. 

But I do not offer this as any RefleRion upon the late Pro- 
ceedings, but as a reaſon why matters in Capital Proceedings 
ought not to have been carried further than heretofore they 
were, againſt the Priſoner, by example of ſo unreaſonable a practice. 

But to return to the Tryal of Colledge, which came on in the 
Afternoon, when the Attorney i that the King's Witneſſes 
ought not to be examined out of the hearing 


having the Priſoners Writi 
how he Tam 


7 before he hoped to ſee a great deal more blood 
ſhed for the Cauſe ; that if any, nay, if Rowley himſelf, came to 
i would be the Death of him.” Z7ayzes ſwore 
he faid, Unleſs the King would let the Parliament fit at Oxon, 
would ſciſe him, and bring him to the Block ; and that he fai 
The 
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The City had One thoufand five hundred Barrels of Powder, 
and One hundred thouſand men ready at an hours Warning. 7ur- 
bervile ſwore he faid at Oxford, That he wiſhed the King would 
begin ; if he did not, they would begin with him, and ſeize him; 
and faid he came to Oxford for that purpoſe. 

Mr. Maſters ſwore, t in difcourſe berwen him and the Pri- 
foner, he juſtified the Proceedings of the Parliament in 1640. at 
which the Witneſs wondred, and faid, how could he juſtifie that 
Parliament that raiſed the Rebellion, and cut off the King's head 2 
To which the Priſaver replied, That that Parliament done 
man <-v what they had juſt cauſe for; and that the Parlia- 
ment which fate laſt ar Weſtminſter was of the fame Opinion : Thar 
he called the Priſozer Collonel in mockery, who replyed, Mock 
_— wa ry oy _— n 
ww am J:mings ſwore" as to the Fighting with Fitz-Ge- 
id xd he ants adone di bleeding, a 


For the Priſoner. 


Hickman faid he heard Ziayves fwear God damn bim, he cared 
not what: he ſwore, nor whom he ſwore againſt, for it was his 
Trade to get Money by ſwearing. Mrs. Oliver ſaid Zaynes writ 
a. Letter in her Father's name, wn to her Father. Mrs. Fall 
-faid the heard Z/aywes own that he was employed to put a Pee 
upon the: Diſſenting Proteſtants. Mrs. Richards faid ſhe heard 
hun fay the ſame thing. Whaley faid Haynes ſtole a Silver Tan- 
kerd from him. Za» faid, Hayes faid the' Parliament were a 
company.'of Rogues for not giving the King- money, 
would help the King ro mone out of the-/ 
Eſtates. Oates faid Turbervile faid, a before the Wi 
were ſworn at the Old-baily, that he was not 
the. Priſiner, nor could give any Evidence againſt - hi 
after he came from Oxford, he fad be had been ſworn: before the 
Grand Jury againſt the Priſoner, and faid 
had deſerted him, and God damn * bim 
That John. Smith faid God damn him he w 
Blood. That he heard Dugdale fay, that he knew 
any Proteſtant in England ; and being taxt 
gainſt his Conſcience in his Evidence; he- 


given out, has had been poiſoned, whereas in truth ji 
« Clap. Blake faid, that Smith told him Z/aynes his Diſcovery 
a Sham-Plot, a Meabtub-Plor. . | | 
Bolron ſaid, Smith would have had him give Evidence againſt Sir 
John Brooks, that Sir John ſhould fay there would be cutting of 
Throats at Oxford, and that the Parliament-men went provi- 
ded with four, five, ſix, or ten men a-piece ; and that there was 
2s Conſult at Grantham, wherein it was reſolved, that EIS 
er 
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better to feize rhe King than ro let him go, whereas he-knew 
of no ſuch thing; thar he wonld have Beiron 10 be a Witneſs 
apainft Colledge, and tokd. him what he ſhouk} fay,. leſt they 
ſhould difagree wr their Evrijence; that he heard. Flares ſay he 
knew nothing of a Popif or” Prezby/erian ' Plot, but if he were 
ro be an Evidence, cared not what he fwore, but would 
ſwear any thing fo get Money. - Mawbray fzid, Strith tempted him 
to be a Witneſs againſt Colledge, and was mquiſmnivo to know what 
diſcourſe paſſed between him; the Lord Fairfax, Sir Fahy Hewly, and 
Mr. Stern oft the Road; and faid, that it the Parkament would 
not give the King Money,- and fond on the Bull of Excluſion, 
that was pretence enough to ſwear a-defign to feize the King at 
Oxford. Everard faid Smith told him he knew of no Presbyte- 
rian or Proteſtant Plot, and faid Juſtice Warcap would have 
perſwaded him to ſwear 'againſt ſome Lords a Presbyterian Plot, 
but he knew of none; he ſaid, ZHaynes told him it was neceſſity 
and hard pay drove him to ſpeak any thing againſt the Prote- 
ftants ; and being queſtioned how. his Teſtimony agreed with 
what he formerly ſaid 2 anſwered, he would not fay much to 
excuſe himſelf, his Wife was reduced to that Neceſlity, that ſhe 
begged at ' Rowſe's Yoor, and meer neceſſity drove him to it, 
and ſelf preſervation ; for he was brought in Guilty when he 
was: taken - up, and was obliged to do ſomething to fave his 
Life; and that it was a. Judgment upon the King or People ; 
the 7riſb-mens {wearing againſt them was juſtly fallen on them, 
for outing the Iriſh of their Eſtates. Parkburſt and Symons faid 
& had ſeen' at Co/ledge' his Houſe, his Arms about the latter 
of November. Tates faid Dugdale beſpoke a Piſtol of him for 
Colledge, which he promiſed to give. Colledge. And upon Dif- 
courſe ſometimes after the Oxford Parliament, Tates ſaid Colledge 
was a very honeſt man, and ſtood up for the good of the King 
and Government; Tes, ſaid Dugdale, I believe he does, and I know 
#othing to the comtrary. "Deacon and Whitaker faid they knew 
C e' was bred a Proteftant, and went to Church, and never 
to as Conventicle that they knew of, and thought bim an 
Roneſt man. Neal, Rimington, Fanner and Norris to the fame 
purpoſe ; '-and Norris, that Smith (in company where was 
that the Parliament- mens being agreed to go to Oxford) 
faid, he hoped they would be well provided to go, if they did 
3; £1. wht faid, a Porter in her Maſter's abſence brought the 
ihts taken 'in” Colledges houſe eight weeks before, and fajd 
Dardate told her, after her Maſter was in Priſon, he did not be- 
lieve Colledge had any more hand in any Conſpiracy againſt 
His Majeſty, "than the Child unborn, and he had as hieve have 
ven an lWandred ponnds | he had never ſpoke what he had, and 
at he had nothing to fay againſt her Maſter, which would 
forrch his Life. - | 
uy Having 
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Having fummed up all the material part of the Evidence in 
the order. it was given, for, or againſt the Priſoner, let us ſee 
whether ' upon the whole, an honeſt underſtanding Jury could, 
with a good Conſcience, have given the Verdi& the then Jury 
did; or whether an upright Court conld, with a good Con: 
ſcience, have declared they were well fatisfied in the Verdict 
given, as all the four Judges in that caſe did, though the 
Chiet Juſtice North only ſpoke the words. And, though it 
is too late to Advantage the deceaſed, yet it will do right-to 
the Memory of the man, to whoſe dexterous management on 
his Tryal many now alive owe the continuance of their lives 
to this Day; it was not their Innocence protected the Lord 
Fairfax, Sir John Breoks, and many others before mentioned, 
and many not named in the Tryal, but Colledge's baffling that 
Crew of Witneſles, and fo plainly dete@ing their fallehood, 
that the Kings Counſel never durſt play them at any other per- 
ſon, but the Earl of Shaftsbury, as hall be ſhewn, and failing 
there, they were paid-off, and vaniſht, and never did more 
harm viſibly, what under-hand Practices they might be here- 
after guilty of, I know not. 

Who could believe any one of thoſe four Witneſſes, Dug« 
dale, Haynes, Turbervile, and Smith, if it were for no other rea- 
ſon than the improbability of the thing, that (as Colledge faid} 
was it probable he ſhould truſt things of that nature with Pa- 
piſts, who had broke their Faith with their own Party, who 
could lay greater Obligations of ſecreſie upon them than he 
was able to do? Thar he, a Proteſtant, ſhould truſt people 
who had been employed to cut Proteſtants Throats * And nei- 
ther of them ever diſcovered anyMof the things they ſwore, till 
after the Oxford Parliament, though moſt of them were pre- 
tended to be tranſacted and ſpoken before 2 

Who could belicve Dugdale in any part of his Evidence a- 
gainſt the Priſoner, when Oates teſtified againſt him, that he 
faid he knew nothing againſt any Proteſtant in Fng/and> And 
being taxt by Oates, that he had gone againſt his Conſcience, 
in his Evidence againſt Co//edge to the Grand Jury at Lowdon, 
he faid, it was long of Collone! Warcup, for he could get no Mo- 
wey elſe; which was a plain Confeſſion he had fworn wrong, and 
Confeſſion of the Cauſe for which he did it, and. of the perſon by 
whom he was induced to do it? That he had given out that he was 
poiſoned, whereas his diſeaſe was a Clap, which was an ill 
thing in him, as it implyed a charge of poiſoning him on other 
perſons? And when Elizabeth Hunt teſtified againit him, that he 
ſaid, after Colledge was in Priſon, : that he did not believe Col- 
ledge had any more hand in any Conlpiracy againſt the King, 
than the Child unborn ; and that he had as heve have given 
an 1co0 /. he had never ſpoken what he had, and that he had 
nothing to fay againſt Col/edge which could rouch his Life? And 
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- when Tates teſtified againſt him, that when Tates faid Colledge 


was an honeſt man, and ſtood up for the good of the 
King and Government ; yes, faid Dugdale, T believe he does, and 
I know nothing to the contrary? 

Who could believe Hayes m any part of his Evidence againſt 
the Priſoner, when Mrs. Zal/ and Mrs. Richards faid, he owned 
he was employed to put a Plot upon the Diſſenting Proteſtants 3 
when #haley teſtified againſt him that he was a Thief, and had 
ſtole Whaley's Tankerd 2 when Lu: reftified that Zaynes faid the 
Parliament were a Company of Rogues, for not giving the King 
money, but. he would help the King to Money enough ont 
of the Phanaticks Eſtates? when Flickman teſtified againſt him 
he heard him ſay, God damn him he cared not what he fwore, 
nor againſt whom he ſwore, for 'twas his Trade to get Money 
by ſwearing ? when Mrs. Olzver ſaid that he had writ a Letter 
in her Fathers name, without her Fathers knowledge > when 
Balros. teſtified againſt him, that he faid he knew nothing of a 


| Feopiſh or a Presbyterian Plot, but if he were to be an Evidence, 


he cared not what he fwore, but would ſwear any thing to 
Money 2 when Everard teſtified againſt him, that he faid Neceth 
ty. and hard Pay drove him to fay any thing againſt the Pro- 
teftents ; and being taxt that his Evidence againſt Colledge 
not with what he had formerly faid, he ſaid, he could not 
excuſe it, but bis poverty and ſelf frefirvatin drove him to it > 
which was a plain Confeſſion of the falſhood of his Evidence, and of 
the reaſon of i; and added,it was a Judgment upon the King or Peo- 
ple, the 7riſb-mens ſwearing againſt them, for outing the Tis of their 
Eſtates ? which can have no other ſence, than the 7-;/b-rens for- 
ſwearing themſelves againſt riÞ® Eng/:/b was a Judgment, &c. 

How could Tarbervile be believed in any part of his Evidence 
againſt Colledge, when Oates teſtified againſt him, that he faid a 
little before the Witneſſes were ſworn againſt Col/edge at the 
Old-bayly, that he wag not a Witneſs againſt him, nor could give any 
Evidence againſt hinF: and yet afterwards at Oxon, 7arbervite told 
him he had ſworn againſt Co//edge to the Grand Jury, and faid rhe 
Proteſtant Citizens had deferted him, and God damn him he would 
wot ſtarve > which words I think need no explanation. 

And laſtly, how could Smith be believed in any part of his 
Evidence againſt the Priſoner, when it was teſtified againſt him 
by Blake, that he ſaid FZaymes his diſcovery was a Sham-Plot, a 
Meal-Tub-Plot * The meaning of the words I think are well 
known. That he would have had Boro ſwear againſt Sir 

» Brooks, the Lord Shaftesbury, and Colledge, things of which 

knew nothing, and told him what he ſhould fwear, leſt they 
ſhould difagree 1n their Evidence > When it was teſtified againſt 
him by Oates, that he faid God damn him he would have Colledoe's 
Blood 2 when it was teſtified againſt him by Mowbray, that he 
tempted Mowbray to bea Witneſs againſt Col/edge and Sir John Brooks, 

and 
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and was very inquiſitive to know what diſcourſe he: had with the 
Lord Fairfax, Sir Fob» Hewly, and Mr. Stern on the Road to Oxon, 
and faid, if the Parliament did not give- the King Money, and ſtood 
on the Bill of Excluſion, that was pretence enough to ſwear a 
deſign to ſecure the King at Oxoy 2 when Eyerard, and many others 
reſtified he ſaid he knew of no Presbyterianor Proteſtant Plot ? Now if 
Colledge his Witneſſes were credited, it was impoſſible the King's 
Witneſles could be credited, that was agreed by the Court 0 be 
true upon the Tryal ; the anſwer on the Tryal was, that the King's 
Witnelles were on their Oaths, the Priſoners were not ; which was 
a Reaſon but in words and not in ſence. 

Andq ſurely what Co//edge faid on that matter, without any know- 
ledgo: in the Law, cannot be anſwered. 7Zt is zot fair dealing, faid 
he, with a man for bis life, becauſe the Witneſſes azainſt him upan their 
Oaths deny the things the Witneſſes f'x him prove, therefore the VWit- 
welſes againſt hins muſt be believed, and the Witre(ſes for him disbe- 
lieved, when yet the Witneſſes for bim were ready on their Oaths to 
maintain what they ſaid for hins 
- Nor is the Law ſo; for taking the Law to be that a Witneſs for 
the Priſoner ſhall not be ſworn, which is anly made good by pra- 
ice; the ſame Law, that is 10 lay practice, is, that a Witnels with- 
out Oath for the Priſoner, is of equal Credit with the Witneſs 
_ him upon Oath, and none can ſhew the contrary till of 

te days. 

To give one Example of many, whereit was neceſſary for the 
Priſoner to produce a Witnels to prove bis Innocency, and where 
the Witneſs for him was as much believed as the Witneſs againſt 
him, There was a perſon, whoſe name | do nat remember, was 
arraigned (at the ſame time an Indictment of High Treaſon was en- 
deavoured to be found againſt theLord Shaftesbury)for robbing ano- 
ther of Money and of an hired Horſe, of which likewiſe the per- 
lon was robbed ; the robbing of the Maney and an Horſe was 
proved by himſelf and ſeveral others, but that the Priſoner was 
the perſon that committed the Kobbery, none poſitively ſwore, 
but the perſon robbed, who likewiſe ſwore, that the Horſe on which 
the Priſoner was taken, was the Horſe taken from him ; againſt 
which the Priſoner proved by the perſon of whom the Horſe was 
agrecd to be hired, that che Horſe the Priſoner was taken upon 
was not the Horſe he let to hire to the perſon robbed;whereupon the 
Priſoner was acquitted; and yet the Priſoner's Witneſs was not on 
his Oath, and the perfon robbed was on his Oath ; which, beſides 
that it proves the Matter for which it is brought, ſhews the Fally as 
well as injuſtice of the praQtice of impriſaning men without 
letting them know for what, and without confronting them with 
the Witneſſes againſt them, upon the Commitment. For how 
could this man have known what Witneſſes to produce, *unleſs he 
had known what in particular he was Indifted for > and how could 
he have ſent to ſuch Witneſſes, unleſs he had had the liberty of 

ſending 
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ſending to. the perſons who were to be Witneſſes for him ; and it 
ſhews rhe folly of rhoſe ſayings, that a mans Innocence muſt de- 
fend him, and that the Evidence againſt the Priſoner muſt be as 
clear as the Sun at noon day: All will agree that the Priſoner in 
this caſe was innocent, and yet thar alone, without producing, a 
Witneſs to prove his innocence, would have ſtood him but in httle 
ſtead ; and how could he have known what ſort of Evidence to 
have ready, unleſs he knew what he was accuſed of 2 
[ do not mean what Crime he was accuſed of, as Treaſon, Mur- 
der, Robbery, Theft, or any other Crime, but unleſs he knew 
the Perſon robbed, when, where, and other Circumſtances ; which, 
ſay ſome, is not. to be permitted in Proſecutions o! High Treaſon; 
for if ſo, then no man ſhall be hanged for High Treaſon, unleſs 
there was as ſtrong proof againſt him, as is required in an In- 
ditment of any other Capital Matter ; and that, they fay, is not 
to be expected in Treaſon, for no man will call two Witneſles to 
be Evidences of his Words or Actions, being Overt Atts of his 
Deſign of High Treaſon. The Objettion is too fooliſh to 
be anſwered : For it is neither better nor worſe, than that 
if a man ſhall not be hanged for Treaſon without Evidence, 
he ſhall never be hanged for Treaſon ; for no Evidence, and Evi- 
dence which the Law rejeQs, is the fame in Senſe, tho' different 
in words ; and as the intent of the mind is difficult to prove on 
part of the King, fo is the Priſoner's part of producing counter 
Evidence much more difficult ; and therefore the Law hath ta- 
ken care by the Statute of Edward the 3d. that the Intent ſhall be 
proved by an Overt AQ; and by the Statute of Edward the 6th. 
that that Overt A ſhall be proved by two Witneſſes, And there- 
fore, ſince the Law hath taken care that there ſhall be a ſtricter 
proof in High Treaſon, than in any other Crime, for the Judges 
to fay a leſs proof may be admitted to convit one of High Trea- 
ſon, than of any other Crime, is very ridiculous, unleſs they 
will at the ſame time fay, that the Parliament who made thoſe 
Statutes, were men of little underſtanding, and not to be re- 
garded. And certainly it was a good Counter-Evidence, which 
was given in behalf of the Priſoner by ſome Witneſſes, though 
flighted by the Court, and not permitted by the Court to be gi- 


ven by others, that there were great endeavours to ſet up vham- 


Plots, and charge the Proteſtants with them: For let any one 
ſhew me a Reaſon, why the Evidence of Sham-plots, though they 
do not immediately concern the Priſoner, is not as good Evidence 
for him, as the Evidence of a Real Plot, in which he was not con- 
cerned, is againſt him. The laſt was permitted to be given in 
Evidence againſt my Lord Ruſſel, C ollonel Sidney, and others ; 
tho the firſt was not permitted to many Witneſſes in this Tryal, 
and it was a material ObjeQion which Colledge made, That there 
was no proof of any Perſons being concerned with him in the Defign 


of Jeizing the King. 
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- It was an unadviled anſwer the Court gave, that healone might be 
ſo, vain asto deſign it alone; forf from thence an inference is made, 
as/was infinuated by the Court to the Jury, that therefore he- did: 
alonedeſign ir, it was an Evidence of his beirig a Mad-man, not a 
Traytor ; had the Evidence-been of the miſchiefing the King by: 
means which a ſingle perſon is capable of uſt as Seabding, Shoot- 
ing, and the like, the matter is not impoſſible ; but it being by 
means which it was impoſſible for a ſingle perſoh to execute, it car- 
ries ſuch disbaliet with-it, that it is impoſſible to find: a man in his 
Sences at the fame time guilty of it : And a man that is mon conppos 
mentis, if my Lords Coke and Hales are to be believed; cannot be 

uilty of High Treaſon within that Branch of the Statute, Compaſ- 

ng, and imagining, &C. | 

It is true, a mad man may be guilty of Treaſon, in atemp- 
ting the King's Perſon ; but for that he is no more ſaid to be 
puniſhed, than Beaſts of prey are when killed ; which are more 
properly ſaid to be deſtroyed than puniſhed for the publick good. 
But if ſo good a Counter-proof in Colledge's Caſe. was not made, 
as ought to have been, ſome allowances ought to be made for 
the Priſoner's ignorance of what he was of, his uſage and 
ſtrict Impriſonment before his Tryal, the ruffling him juſt before 
his Tryal in the manner before declared; the depriving him of 
his Notes, the giving an Evidence of many hours loog againſt him, 
before he was permitted to anſwer = + part of it. And: the uſe of 
Pen, Ink, and paper, was but of little advantage to him ; for a 
man that hath not been uſed to do it, cannot take. notes of any 
uſe. And in truth, he complained he had not taken notes of half 
faid, but relyed on the Court to do him Juſtice in fumming up 
the Evidences, - which. they promiſed? to: do, - but? broke their 
words. ; | i ail Tok 1-1; $i 

\' It muſt likewiſe. be conſidered, that: rhe concern ai mman hath 
upon him; when he is upon Tryal for his Life, x is for far from 
fortifying that it weakens his Memary.r Beſides, the: foul: pra- 
Rice, without' any remorſe, put: upon. him-4m. tris! Mimeties ; - 
forme of them impriſoned, that he contd [not | have, chem: at- che 
Tryal ; others ſo threatned, that» they .durit not.appear for: hin, 
and - the ofthe» auditory againſt |him: and. his Wirneſbs, were 
mighty diſcouragements. All theſe. things: being eomfaertsd,: how 
could any anderſtan Jury take it:on;rheir Oaths, (| 7hbut, the 
Buldence againft the Prijoner, \of a. Defign tafetze the King; Bic. mis 
as cledr as the Sun at mon days © oo N00 Oo Ws oa, 

As for the Evidence' which -Mr. Mafters gave, if it werd crue, it 
was no Evidence of Treaſon; an Erroifous Opinion dy awmke 
an Heretick, but not a Traytor ; it is a very diltant Conſequen-e/y 
that becauſe he affirmed thar the Parlianieac'an 40 had dotnenothing 
but what was juſt mT; reſpe&t of King -Chantrs the bas, ther&ore 
the Priſoner wes guilty of 2a/:Deſign-xgaiaſt. King/(Obariex-the' Se- 
9a —_y EC; Hb  cmgtic0- 

veigh: 


p 
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veigh againſt the Parliament, Colledge might only juſtifie them, by 
throwing the ill things done in that time upon the Papiſts, as 
Colledge 1n his Defence ſays; and Mr. Maſters, after much pump- 
ing, recolleed himſelf, and ſaid he thought the Priſoner ſaid, the 
Papiſts had a hand in thoſe things; which proved the truth of 
Colledge's Aﬀertion, . 


As for the Evidence of Colledge's ſaying he might be a Collonel 
in time; if he hoped for what he faid, it was no Crime, or proof 
of a Crime, 'tis no more than what every private Soldier hopes for, 
and he himſelf had been one. 


As for the Evidence of Atterbury, Sawel, and Stevens, of their 
ſeifing the Piures ; admir they ſwore true, it did not amount to 
the proof of the Treaſon in the Inditment, or of any ſort of Trea- 
ſon: And yet if Colledge's Maid faid true, it looks as if the finders 
or ſome other perſon Fae them to Colledge's Houle, in order to 
find them there. 


Of all forts of Evidences, the funding Papers in a perſons poſ- 
rar rc weakeſt, © rus Gar =u _ ue himſelf a- 
u im in that kind. And after Dangerfield's 
upon Collonel Manſell, and the Evidence in —_— his 
Tryal, that: the Deſign of that Pamphlet was to convey Copies 
it to ſoine Members of Parliament's pockets,and then ſeize them, 
that piece..of CINE to-have been ſpared, till thoſe and 
other practices of like kind had been forgotten. 


The laſt' Witneſs was 'Sir William Jennings, of Colledge's faying 
he had loſt the firſt blood in the Cauſe, but it would not belong 
before more would be loſt; what was that more, than that he 
would [be loſt in the Cauſe, which he interprerei 

he thought ſo without reaſon, and 
Crime? Bur'if he thought ſo upon 
| he had to think ſo, there was no 
ini believe moſt men thought - as Col- 
ime of the buſineſs of Fitzharris, and what 
im 2 Why were not all the expreſſions he 


| One thing was very diſhoneſtly infinuated, that the Prifoner' was 
a Papift, which was only to incenſe the Jury againſt him, and it had 
i ; whereas it was very plain that he' was a Proteftant, tho? 
a Diſſcater, and therefore had not lately come -+—, 

pubiick 
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convicted, ſo he was convicted ; and he himſe prett' oh 
of Evidence againſt himfelt,, if they, could have proved him Ps uf. 
He proved, and confeſled, he was Educated a Proteſtant ; ang it 
they could have proved himpeconciled yo the Popſb Religion, which 
was Treaſon, he helpt them a great deal zq..their pro Ty 2 
therefore very diſingenious in the Chief Juſtice to reprodth him at 
his Condemnation, that he had not made that proof of his Religion 
as it wasexpetted, when his Religion was not the matter of which 
he was IndiQted;that was lily inſinuated to exaſperate,and no proot 
pretended to be made of his being a Papi/t : But he had more 
reaſon to complain of the injuſtice of the Court in ſumming up the 
Evidence, who did it in ſuch a manner, that if they had been 
Counſel for the Priſoner, as they pretended, they would have 
been juſtly ſuſpeed to have taken a Fee of the other ſide to betray 


their Clyenc. 


For, as Colledge readily ſaid, if the Chief Juſtice had looked on 
his Notes, he would have found more Eyidence againſt 7urbervile 
and Dwgdale than he had repeated. And it was a excuſe for 
the Chief Juſtice to ſay, he referred it tothe memory of the Jury, 
for he could not remember more; whenas I dare fay, after about 
thirteen honrs Evidence, the-Jury remembred no more-than «that 
they were to find him Guilty, 


The truth is, upon the whole, what Colledge faid was true ; they 
took away all helps from him for defending himſelf, and therefore 
they had as good have condemned him without a Tryal. Notwith- 
ſtanding all which, the courage of the Man never fainted, but after 
he was condertined, _ asked when he was to be Executed > To 
which the Lord Chief Juſtice replied, it depended on the King's 
Pleaſure ; but ſmoothly faid, in thoſe Caſes of High Treaſon the 
did not uſe to precipitate the Execution, it not be fo fi 
den but that he ſhould have notice to prepare himſelf. And in 
truth he had from the eighteenth, on which he was condemned, 
to prepare himſelf, to the one and thirtieth of Awguf 1681. on which 
he-was Fxecured; a much tonger time than was-allowed-my Lord 
Ruſſel, or Mr. Corniſh, and many others. And the true reaſon of 
fo long a Reprieve, was to ſee how the Nation would digeſt the 
matter, and to ſee whether the man by the terror of Death could 
be prevailed upon to become a Tool for to deſtroy other Innocents ; 
but when it was found that the people were quiet, and that the Pri- 
ſoner could not be prevailed upon to do an ill thing to fave his life, 
his Execution was ordered; yet, as a ſhew of mercy, his Quarters 

were 
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were permitted to be buried; a favour - he ſlighted, with fayi 
that he cared not whether he was eaten up with-Flyes or Werns 
The fame favour was likewiſe ſhewed Firzharris, but the true reaſon 
of both was, that they had a mind that the Tryals and pretended 
'Crimes, for which Firzharris and Colledge werecondemned ſhould be 
forgotren ; which would not be ſo ſoon done, if their Quarters were 
break eem hg But tho'all people were quiet, yet there 

and moſt honeſt. men were afraid; andthe 
wa re ranking yo tis Execution was ſuch, that it madeche moſt 
erage againſt him relent. 
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REMARKS 


ON THE 


Earl of Shaitsbury's 
GRANDJURY. 


Ts next Perſon queſtioned was the Earl of Sheftrbury 


againſt whom a Bill of High-Treaſon was preferred 

to the Grand Jury, at the Seffions Houſe on the 24h 

Day of November 1681: The Evidence was pub- 

lickly given in Court and was 'this. Mr. Blethweite ſwore he 
found the Papers then produced in a Velvet Bag in the t 
Trunk, which was taken by Mr. Gwanye in the Lord Shefirhury's 
Houſe. Mr. Gwynne (wore, All the Papers in the Velver Bag 
when he delivered them to Mr. Blathwaite were taken by him 
m the Lord Shaft:bury's Houſe; Sir Zeoline Jewkins ſwore the 
Paper produced was the Paper delivered him by Mr. Blathwaite 
and it was unaltered; then the Paper was read, the Effet of 
which was a projett of an Aſſociation figned by no Perſon, and 
whoſc Hand Writing it was none knew; John Booth ſwore, 
that he was engaged to Captain Wilkinſon, who pretended to 
have a Committion from the Lord Shaftsþiry and ſeveral others 
to go for Caroline, he was about that time introduced into the 
Earls acquaintance by the Captain, where was a diſcourſe about 
Carolina buſineſs, he was four or five times between Chriſtma 
and March, with the Earl and the Captain, that the Captain 
told him he was to Command Fifty Men to be the Earls Guard 
at Oxon, and would have had him to be One, That it the King 
did not Conſent to ſeveral A#s of Parliament and other things 
they were to Purge the Guards and Court of ſeveral Perſons, and 
tho' the Captain told him,that als ob afterwards he heard the 
Earl ſay the ſame things, parti y about a week or ten days 
before the Parliament fate at Oxon, he gave ſome Intimation of 
this to Walter Banes, and then Writ it down, and ſent it to the 
Counſel Sealed m a Cover. Tyrbervile ſwore, that the Lord 
Shaftsbury (aid about February, there was bur little good to be 
done with the King as long as his Guards were about him. Smith 
teſtified a great deal of diſconrſe between him and the Lord 
Shaftsbury of ſomething ſaid RefleAing on the King, and that 
he ſhould fay that if the King ſhould offer any violence to the 
N Parliament 
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Parliament at Oxford, tie would meet with a ſtrong Oppoſitiort 
for that the Gentlemen, who came out of the Country, came 
well provided with Horſe and Arms to Oppoſe, and that they 
might Lawfully do it, if he offered any Violence to them, whilſt 
they fate. Haynes ſwore, that the Earl faid if the King did not 
give Haynes his Pardon, he and others would raiſe the Kingdom 
againſt him, that Haynes gave the Earl an exa& Account of 
Tranſa&tions fince King Charles the Firſt”s coming to the Crown, 
and that the Earl ſaid the Duke of Buckingham had as much 
Right to the Crown as any Stewart in England. John Macna- 
marra laid, the Earl faid, the King was Popiſbly Aﬀe&ted and 
took the ſame Methods his Father did, which brought his Fa- 
thers Head to the Block, and they would brin g his thither, and 
this was ſaid in the preſence of Ivey, and he thought of his Bro- 
ther, ard faid the King deſerved to be depoſed as much as King 
| Richard the Second.” Dennis Macnamarra likewiſe teſtified the 
laſt words, and that it was the latter end of March or beginning 
of April, Ivey, ſaid, the Earl faid, if the: King denyed Haynes a 
Pardon theywguld rife upon him and force him to give one, and 
that they Fg 1gn'd ro depoſe him and ſet up another in his ſtead. 
Bermard Dennis (aid, he had a great deal of diſcourſe with the 
Earl who bid him ſpeak to his Friends in Ireland to be in a 
readineſs to Afﬀfiſt the Commonwealth-of Erglard ; for they in- 
tended to have Exgleand under a Commonwealth and Extirpate 
the King and his Family. | 

" Then the Court told the Jury the Indidtment was grounded 
on the Statute of King Charles the Second, but they ought to 
conſider of that Statute as alſo the 25th of Edward the Third. 

The queſtion is, whether the Grand Jury ought to have found 
the Bill on this Evidence, firſt it ought to be conſidered, what 
the Duty of a Grand Fury is, and | think it is not what the Chief 
Juitice ſaid, to,confider only whether there be probable ground 
for the King to call the Perſon Accuſed to an Account. much 
leſs do I think that the reaſon of the finding of a Bill by the 
Grand Jury was for the Honour of the King, or Decency of the 
Matter, leaft Perſons Accuſed ſhould be called to an Account 
by the King, where there is no kind of Sufpition of the Crime 
Committed by them, as the Court ſaid (which laſt Matter was 
never aſligned as a Reaſon of finding a Bill by the Grand Jury 
before) but I take the Reaſon of a Grand Jury to be this, that 
no Man for a Capital Matter ſhall ever be queſtioned by the King, 
unleſs a Grand Jury take it on/their Oaths that they believe 
the Matter of the accuſation is true, I do put an Emphaſis on the 
words queſtioned by the King. 

It i> true, itis generally ſaid, That the buſineſs of a Grand-Ju- 
ry, in capital Matters, is i» favorem vite, but that taken ſimply is 
not true, for then what reaſon can be aſſigned, why a Man ſhall 


be Arraigned on an Appeal of Murder, Robbery or the like, 
which 
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which touches his Life, as much as an Inditment of thoſe 
Crimes, without having the Matter of the Appeal firſt found to 
be true by a Grand Jury ;, but the true reafon of a Grand 

is the vaſt incquality of the Plaintiff and Defendant, whichin an 
Indictment is always between the King and his Subjeds,and that 
doth not hold in an Appeal, which is always between SubjeF and 
Swbje, and thereforethe Law inan Inditment, hath given a 
Privilege to the Defendant, which it hath done in no other Pro- 
ſecution, of purpoſe, if it were poſſible, to make themequal in 
the Proſecutions and Defence 3 that equal Jaſtice may be done 
berween both. [t conſiders the Judges, Witneſſes and Furyare more 
likely ro be influcnc'd by the King than the Defendant z the Jud- 
ges as having been made by him, and as it is in his Power to turn 
them out, puniſh, to preter or reward them higher , and' though 
there are not juſt Cauſes for them to ſtrain the Law ; yet they 
are {ach Cauſes, which in all Ages have taken place, and probas 
bly always will, this was the reaſon of running Prerogative ſo 
high in their Judgment of High Treaſon before the Stat.of &4.11l. 
That no Man, as that Statute ſays, knew what was not High Trea- 
ſon ; This wasthe reaſon of expounding that Statute oftentimes 
between the making of it, and the making the Statute of Queen 
Mary, that People was at as great a Lofs, till the laſt Statute as 
they were before the making of the firſt, and even fince the Sta- 
tute of Queen Mary, the Expoſitionon the Statute of Ed.IIL.hath 
been ſo extravagant and various, that People are at this day as 
much at a Loſs to know what is not High Tresſon , as they were 
beſore the Statue - EA.IHI. nor was it, nor is it, | org pron 
the great Power of enriching , honouring , rewarding ard pus 
viſbing lodged in the King, , 6 that it always had, pw. et muſt 
have, an influence oft the Witneſſes and Jury; and t e it Is 
that the Law hath ordered, that at the King's Proſecution no 
Man ſhall be criminally queſtioned,unleſsa Grezd FJury,upon their 
own Knowledg, or upon the Evidence given them, ſhall give a 
VerdiQt , that they really believe the Accuſation is true. 


lown of late days, They have faid the . of the Grand 
Jexry is to find, whether the Accuſation is le, but that ſay- 
ing is warranted by no poſitive Law,or antient Authority; and 
therefore the Duty of the Grand Jury muſt be founded in the 
Oathadminiſtred to them, which is as ſtri& as the Oath admini- 
ſtred to the Petit Jury; and toſay Truth, the Verdi of the Pe- 
tit Jury takes credit from the Verdi of the Grand Fury, which 
is not only the reaſon of the difference in the Names of thetwo 
Juriesz but is likewiſe the reaſon, why an Attaint for a falſe Ver- 
di& doth not lye againſt a Petit Jury. 

The Oath of the Grand Jury s T; preſent the Truth, the whole 
Truth, and nothing but the Truth : The Oath of the Petit Jury is, 
Well and truly to try, and true Deliverance make, between the ng, 
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and the Priſoner at the Bar,&c.which ſignifies the ſame thing asto 
preſent the Truth,&c. it is true, ſome reaſons have been offered, 
which if conſidered, are Words without Sence 3 As that the 
Preſentment of the Grand Fary is but in order to bring the Priſo- 
ner to his Tryal, and he is not before the Grand Jury to make his 
Defence himſelf ; but that can be no reaſon why Probabilities 
ſhould ſatisfy the Jury, becauſe it doth not anſwer the defign of 
the Law, which will have a Man con1ifted by the poſitive Oaths 
of Two Juries, conſiſting of more than twenty four , in all En- 
ditments. 

Next why is a Grand Fury compoſed of more ſubſtantial and 
underſtanding Men than a Petit Fury , if their buſineſs be mere 
Formality, or a Matter of leſs weight than the buſineſs of a Pe- 
tie Jury : In the laſt Place, why islefs Evidence requir'd to con- 
vita Van in his abſence thanis requir'd to convict himif preſent; 
it ſeems to me ſo tar from an Argument, that leſs Evidence is re- 
quir'd to convict one,if abſent, than if preſent, that it ſeemsto 
me, that more Evidence ſhould be required todoit. Men may, 
and often do,make very fair Stories in the abſence of a Perſon ac- 
cnſed, that when preſent, heeafily anſwers ; and there being no 
poſitive Law for the Direftion of a Grand Jury in that Marter, a 
Grand Furyman is exculable, nay it is his Duty, to give a Verdict 
according to the plain Underſtanding of the Words ol his Oarh, 
which is tv preſent the Truth, as far as he is convidt of it, and 
thatTruti; muſt be found according to his knowledg,or as it is re- 
preſented to hum by Witnelles. | 

And as for the Witnelles, they muſt be Perſons of credit, and 
all Perſons are {uppoſed to be ſo, unleſs the Grand Jary know the 
contrary, or have been fo credibly informed ; *tis true a Grand 
J»ry ought not to believe Coffee boyſe Stories,or light Storics, but 
common Fame by credible Perſons, which is vex Pop+{i ought to 
prejudice them againſt a Witneſs, ſo as to disbelicve him, and it 
1500 Anſwer to ſay, as the Chief Juſtice in this Caſe ſaid, That the 
credibility of the Witneſsis not to be conſidered by the Grand 
Jury, becauſe the King is not preſent to defend the credit of his 
Witneſs (tho the Fatt in that Caſe was not true, for the Kings 
Attorney, Sollicitor and Counſel were preſent, and I think th- 
\King is no otherwiſe preſent at any Criminal Profecution, and 
the Jury knew by Coledge's Tryal and by F/lkinſor's Depoiition; 
before the King that the Evidence of all the Wicneſfles produce. 
except what were to the Paper was queſtioned, but even that 
was afterwards quitted by the Court when it would not be 
ſwallowed by the Grand Jury; for afterwards the Court told 
them that if they, of their own Knowledg, knew any thing a- 
gainſt the Witneſſes, they might conſider of it, but nut of what 
they werecredibly informed of by others, and beſides the cre- 
dibility ot the Witnefles, the Poſſibility or Probabiliiy of the 
thing ſworn is to be confider'd by the Grand Fury, an impoſlible 
thing 
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thing they ought not to beheve,tho ſworn by never ſo many cre- 
dible Witnefſes,and a very improbable thing they cannat politive- 
ly on their Oaths {wear they believe. 

And not only the Fat, but what the Crime of the FaR alled- 
ged in the Bill of Endictment, the Grand Jury as far as they are 
capable of judging Matter of Law ought to conſider'4- ſo -they 
- were told in the charge given them ; it is true if they were Ig- 
norant in the 'Law and the Court in their direftions. milled 
them, as if the Court ſhould tell chem ſtealing an Horſe is High 
Treaſon, and the Grand Jury fand it accordingly, it is excufable 
in the Grazd Jury, though puniſhable 1a the 3 but wrong 
directions by the Court io the finding a Fact, where there is no 
Evidence doth not excuſe the Jury. Now to examine the Mat- 
ter 1a hand by theſe Rules, could any Perſon who knew my 
Lord Shaftsbury, or that had heard of, or believed his.'Gharadcr 
to be what it was, beheve that it was poſible for him to diſcourſe 
with the Witneſſes,ar the rate they ſwore; to forme of them at the 
ficlt, to others of them the ſecond tine, he law them; to di 
courſe of Matters of pollicy, with Boath ut one time, and aftcr- 
wards with Hayzes, and afterwards with Mecnemerre,Fellows of 
fo little Sence, chat he would have beenaſhamed © beve cnter- 
rained them in the meaneſt [Office aboat him, and yet 4s | 

pretended makes them his Privadoes . in the 'ſectet;; of nac. 
mack what he would have had them, bur of what: he intended 
himfelf,co do. .- 

Who could believe any rhing,7erberoilsSaith or. Hives hould 
STI peorqrwarmen wr. > vr 

to ſwear proved againſt them in alledge's , 
of Ivey and the three Macmemarra's after that Tryal;.:who. tho' 
they were not produced at it, becauſe: the: Kings:\Conntl by 
Colledge's Notes, ſaw he was able to fallify: them, yet:fome Wit- 


neſſes in that” Tryal yrnrad! chal ape... ny. re 
ly, 
Who could believe Booths 


King _ Council , though noe chen proved TY 
Jorg Judg mdeed cannot take notice of thing « 
(though: he may and ought tobe a Witneſk,if be knew 
material of the Matter tryed before him and others) but-a 
may take-notice of anything they.:know or baieve.. The 
at Colledge*s Tryal were pretty notorious, being authenti- 
cally publithed by. Fra:Vo?th 2, Ss Examination of Wilkgw- 
ſon by as authentic a Paper. 

Ir. was unaccounmtable, that the Witneiies concealfdarhibe they 
heard the Earl ſpeak ſo long, of which node' of thee: 
to _ any reaſon, nor wasit any excuſe to thoſe who figned a 
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Petition to the City, in which they ſaggeſted,they were tempted ' 
to ſwear againſt their Conſciences, to ſay they knew not what' 
was in the Petition, he that ſers his hand to a thing,as if he aflen- 
ted to it, but doth not, is a Man of Falſhood. Suppoſe one ſets 
his hand to a Bond, ſaid to be ſealed and. delivered, not' 
having ſeen it Seal'd and deliverd, is not he guilty of 
little leſs than Forgeryz but admitting thoſe Witneſſes had' 
ſworn Truth, yet the Jury ought not to have found the Bill ; for 
they ought tofind the Bill true according to all the material Cir- 
cumſtances of it, as well as the Subſtance of it, which was High 
Treaſon ; one material Circumſtance of it was, that it was faid'to 
be High Treaſon, within the Statute of Car.1l. and that made ano- 
ther Circumſtance of the IndiAtment material , which was the 
time when that Treaſon was committed 3 becauſe by that Statute 
the Proſecutions of Treaſons on that Statate ought tobe within 
fix Months after it is committed, and the Indiftment ought to be 
within three months after the Proſecution; and he being impri- 
foned in J»ly, and the Bull » that the ſuppoſed Treaſon 
was committed the 18h.of before, and divers other times 
both before and after , which might be interpreted to have been 
after the Priſoners Commitment, had the Jury found the Bill as 
laid, had found the Treaſon to have been committed mot 
only in the timerhe by that Statute ought to be, 
but alſo withinthe time the IndiFment ought to have been prefer- 
red ; whereas in truth, the Earl had been Impriſon'd above three 
months before the IndiFwent preferred, and there was no Evi- 
denceof any Treaſon committed by him after his Impriſonment ; 
and therefore the Cnldag hs Bill as laid had been injurious to 
bring a Man in queſtion for his Life on that Statute, whereas by 
Law he ought not to have been. 

\. For it wasreſolved- in Colledge's Caſe, that the Proſecution for 
Treaſon on that Statute dught to be within Six Months, and the 
IndiQment to be within three Months, tho the Court was of a- 
nother Opinionin the Lord: R»ſe”s Tryal. 

And that this Inditment was on that Statute was expreſly ſaid 
to the Grezd Jury, andupotigood reaſon ; forthe Court in their 

ſaid, that the intention of levying War, or defigning to 
Impriſon the King, was not Treaſon, till the Statute of 5 
the- Seconds tho':in the Lord Reuſſeſ's Tryal, it was held to be 
Treaſon by the Statute of E.3. and. therefore the 7ime of the 
Treaſon committed was material to be found by the Jury. 

As forthe Writing found in the Earls Study it was no man- 
ner of | Eyidence of-| Treaſon, admitting t 'the Witneſles 
ſwore, a$to the finding it to be trues becauſe it was not proved 
that it was Pro or Compoſed by the:.Earl of Shaftrbury, 
or by his Order, and that Peice of Evidence was. in that Parti- 


aular, a meer Original. | 
» Tos "* , 
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© In Fitz-Herris his Caſe, it was proved the Libel was Com- 
poſed by his direction,” Cal. Sydney's Book was proved to be 
like his Hand, it was pretended that Colledge ſaid teas the Au- 
thor of the'Raree-ſbow, and no example of this Evidence yas 
ever made uſe of before. > .c 4 i I oh 

Neither was it evidence of Treaſon asto the Matter, for there 
was not one word againſt the preſent King, but his Succeſſor, 
if it ſhould be ſuch a Perſon. | 

It is true, one of the Kings Counſel ' ſaid that one paſſage in 
it, was that they would. join to deſtroy the Mercenary = 
about Londox, and thence inferred it was down right levying 
War, againſt the King and his Guards, whereas there is not any 
ſach word or thing in the Paper, as he pretended to cite, _ 
if they bad been in the Paper, they would have been but Ev 
dence of a Treaſon within the Statute of the late King, and 
then the time of Writing them, ought ro have appeared, and 
if that had been cleared, yet for the above ons it was 110 
Evidence, and the Grand Jury, tho? ſome of them afterwards 
ſnarted for it upon other pretences, did like honeſt underſtand- 
ing Geatlemen,and had they done otherwiſe to avoid the ' 
ny of being called, tho? intruth it was an honour to be an 1gxore- 
ws Jury, they bad juſtly deſerved the reproach, which fince 
have lighted on other gt ſach as Mr. Corzif6s, and the like; 
and having ſpoken of this Ignoramns rppar whyea yoo of them, 
if not more, were afterwardsupon ather pretences ſeverely han+ 
dled ; I think fit to ſay ſomething of the Sufferings..of one , for 
being in a preced! \ rw ra wasa mcer Noych 


ty, and that was 


re 
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REMARKS 
Mr. Wilmore's 


yond Sca by agreement, as 
tne or not, as to this Matter is noc 

; is granted againſt Mr, Wilmors 
is not tzterial 3 for any Perſon 
Aﬀpdevit CK have i granted, the 
y wou on. tne... Nv it , ' 

at by his own Ny Winter] Wind! 
which return was not allowed, and the Sheriffs were told that 
they muſt either return they had replevied the Boy, and they 
muſt have him in Court, or elſe they would be laid by the heels, 
or elſe they muſt return that Mr. Wilwore had Eſfoigned 
him, which is carrying him away, where the Yeriff could not 
find him, and then a Withervaw would iflue _— Mr.Wilmore, 
upon which he would be taken-and kept in Priſon, till he pro- 
duced the Boy, and no other retarn ſhould be allowed then 
one of thoſe two, and if they did not make one of thoſe two 
Returns they ſhould be Committed, and if the Law be fo, the 
ICY re innocent, but'the Law ought then to be reformed 
t Particular ; but if the Law was not fo, as | think it is 
not, I think Mr. Filmere and the Nation had great injuſtice 
done them; for it was quickly ſeen what the miſcheif of that 
Judgment was, and therefore it was endeavoured to be reform- 
ed by an At of King and Counſel afterwards; firſt I fay, it is 
lawful for a Maſter to Covenant with a Servant to ſerve hin 
beyond Sea,' in the next - place it is lawful for a Maſter to ſend 
his Servant beyond Sea according to ſuch agreement, and if 
both thoſe Propoſitions be true, as I think no Man will fay they 
are not, it is a natural conſequence to fay, that the Law hath 


provide 
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provided a Return upon a Writ of hemine reflegiando, if it ſhould 
be ſo-d our againſt foch Maſter for a Servant fo femt beyond Sea, 
which may indempnify the Maſter in ſo doing, and. that Re- 
turn can be no other then the ſpecial Matrer, which in this 
Caſe was refufed to be.abcepted 4 *ris no argument that no fach 
Return js ever readof itrany Book, For the Law: hath derermi- 
ned , that forme Returns are gov and others are bad,yet ithhth 
not ſaid, whort are all the good Retutrs!, which ay' be made ow 
an hom:ne replegiande , and the Shentits no mart confined to Re- 
tans than a Man 13 in the Pheading off his Caſe) which my tered 
Coke favs may v.ry, according tothe Nature of his. Caſe, and'yer 
the Law hath daid what 15. a good lea, and whatabad one, /but 
hath not expreſt all the good or bad Pleas ; and therefore -t is 
BO argument againſt ſuch a Rerurn,- that no prefident of it can 
be found, *ris enough that no judgment can be produced againſt 
K, and the reaſon of both\ may be thc the Caſe never 
before, that isto ſay, that never any Perſot! was & malitivus be- 
fore, as to ſue out an' bomine replegiardo againik x Maſter for a 
Servant ſent by agreement beyond 'Sea, and Returns muſt be 
yaryed according to the Cafe, pexbaps no Prefident can be fad 
ef a Return on that Writ, that the Perſon ſought for s dead; 
yet. all Perfons will agree tt is a good Return, ut is ſo ink Re- 
plevin of Cattle, and even that Example falfifies «he IDo@rin of the 
Court, that there is but two Returns on that Writ allowable 
by Law, it is cot an argument for difallowing-che Return, var 
the Petſon fent beyond Sea, was a Child not capable of waking 
ſich a contract, (though [ beheve if the Matrer were 1o6k't ito - 
he wazsof Age {o to do,)for nothing of that doth, orcary appear in 
the Writ or R«turn; It ſtands therefore ſnmply upon this, whether 
the Sheriff may on an honrine replegiando rexum, that the Perfon 
ſappeſcd to be in cuſtody, being of full Age, was by mutual a- 
greem«-nt ſent beyond Sea by the Perſon m whole cuſtody by the 
Writ, he ts ſuppoſed ro be, which I thank « far trom a doubr ; 
but notwithſtanding all thefe hardſhips on Fwrdes, it was ſeen to 
be plainly unpoſſible ro procure any Bills of Inditment for Hrgh 
Treaſon, much els any Perſons to be convilted-on the like Evi- 
dence,except in London,where are fome of the beft,as well as the 
worſt, Men in the Nation, and even there at was not to be-done 
as long as the Faries were ſenſible and honeſt Men, which would 
be as long as the Eledion of Sheriffs was in the Citizens, and 
to the Honour of the City, it was ſeen that thiey choſ: honeſt 
Men tobe their Sheriffs, and thoſe chofen when they ſaw the 
Publick Safety depend on honeſt Officers, though at other times 
they had rather pay .a Fine than undergo the trouble and 
charges.of that Office, yet at that time no Man legally chofen 
refuſed 10 ſtand, tho? at that time they were reproached and 
puniſhed for ic 3 and if Mr. Box refuſed, it was becauſe he 
would not joyn with North, I" mpoſed on the _ 
| or 
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for which reaſon it was reſolved to take from the City, the 
right of chooſing Sheriffs, but by what means it was not preſent- 
ly reſolved on. " Ry 

That the City might forfeit their right of EleCting, there was 
no great doubt, as if the Sherifis were dead and new ones were 
not choſen in a convenient time 3 ſo that there was a defect 
of Juſtice or the like, they would have forfeited their right, but 
nothing of that kind could be laid to their charge, therefore 
a-new unheard of Matter was thought on, and let a Foot, which 
was to make the City forfcit their being a Corporation,and being 
annihilated, the Grants made to them by the Crown, as the 
right of EleQing Sheriffs was, would revert to the Crown a» 

ain. | 

. A quo Warrants was therefore brought againſt the City in 
Hillary Term 1681. to ſhew by what Warrant they pretended 
to be a Corporation,and to have the Priviledges mentione1 inthe 
Writ, to which the City pleaded and fer forth their right, and 
the King replyed, and ſet forth ſeveral Matters done by them, 
contrary to the duty of a Corporation ; upon which there was 
a Demurrer, of which Judgment was not given till Trinity Term, 
1683-1 will fay nothing of the right of the Proceeding,it having 
been largely and learnedly argued for the City, but if the Mat- 
ter were ſo clear a Caſe, as the Kings Council and Court would 
have it to be, how came it to paſs that in Henry the Eight his 
time, when the King was ſo earneſtly bent to diſſolve the religi- 
ous Corporations,in which the inclination of the Nation joyned 
- With him, the doing it by quo Warrentoes was not thought of, 
it was very plain, that thoſe pretended Religious did not obſerve 
the Rules, nor perform the Ends for which they were incorpora- 
ted, and certainly their Miſdemeanours againſt the intent of their 
being incorporated were better Cauſes of forfeiture than was 
the Citie: Petitioning for a Parliament, ec. yet that King took 
other methods, he had formal Conveyances of their Lands, from 
moſt of thoſe Corporations, and formal Surrenders of their Cor- 
porations ſigned by every individual of the Corporations, and 
thoſe afterwards confirmed by At of Parhament,and ſure the Late 
King had 2s much right to bring a Q#o Warranto againſt Mardling 
Colledge tor retuling , contrary to their duty, to admit the 
Preſident the King nominated ; if the King had a right to no- 
minate the Preſident (as ſome Judges aflcrted he had) as King 
Charles the Second had againſt the City, and it was once in de- 
bate, whether the Proceeding againſt that Coledge ſhould be by 
q '0 Warrants or before the Eccleſiaſtical Commijſtoners 5 the laſt 
was reſolved on, not as the more legal or effedtual, bur as more 
expeditious. In the one the Proceedings being de die in diem, 
in the other from Term to Term this only 1 will obſerve that 
when the Judgment againſt the City was given, which was of 
the greateſt concern to the Nation ever conteſted in any Court 
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of Meſtminſter Hall,it was done by two Judges only,and no rea- 
ſon of that Judgment rendred; whereot Wythens who was one; 
I think, heard bur one Argument in the Caſe; it is true they 
faid Raymond, when alive, was of the ſame Opinion, and faid 
Saunders who was then paſt his Sences was of the ſame Opinion, 
tho? I was told by one who was preſent when the two Juſtices 
came to ask his Opinion in the matter, he had then only Sence 
enough to reproach them for troubling him about the Matter 
when they were ſenſible he had loſt his memory, and to fa 
trath, the delivering the Sence of an abſent Judge, tho? it hat 
been ſometimes practiced, is not allowable z for ſometimes the 
deliver another Opinion than what the abſent Judge is: of 
Judge Withers did fo in ſeveral Caſes, when he delivered the O- 
pinion of Sir Edward Herbert, which Sir Edward Herbert after- 
wards in open Court diſowned 3 Jadge Holloway ſerved Judge 
Powell the ſame trick, if the laſt ſaid true. The long de- 
pending of the quo F/arrento had Alarum'd all the Nation, who 
yet were quiet, hoping that Judgment would be given for the 
City, as ſome of the Judges and of the Kings Councel had gi- 
ven out it would, but the contrary was reſolved on; and there- 
fore the Nation at the time of the giving the Judgment muſt be 
amuſed with ſomewhat elſe, and with nothing fo proper as a 
Plot 3 but there was difficulty in that alſo : for if the pretended / 
Plotters ſhould be acquitted it would make the imatter worſe, 
and nothing would ſecure that, but impoſing what Sheriffs they 
pleaſed on the City, and accordingly North and Rich was pitch't 
on, the one by a leis Trick, and the other by open Force, 
were impoſed on the City, | 

Having gained that point the Proceedings in the quo Warrants 
were much quicker then before, and two Arguments only were 

itted in it of cach fide, the onein Hillary Term, the other 

in Eaſter Term , and fo the Caſe was ripe for _—_— in 
Trinity Term, following, but muſt be, and was, uſhered in 
with the Diſcovery of a ended Plot, which ſo amazed 
the Nation, that tho” i in the quo Warranto was 
given two days after the pretended Diſcovery , no Body took 
any notice of it for ſeveral Months after it was given ; the Truth 
was, no body durſt mutter againſt it, or queſtion the Legality of 
it it was enough to have brought any Perſon into the Plot to 
have done it, it would have been flying in the” Face of 
= \ *” ——_—— — the Juſtice of the Nation, and ſuch 
like Care, 
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REMARKS 


Lord Ruſlel'sTryal. 


T' E Plot being noiſed abroad, the Perſons before-hand 


reſvlved on, were ſeized on, and the Lord Reſſe/ and 

. others were clapt uþ eloſe Priſoners, / 
The Zord Raſſe! having been for ſome few Weeks a 
cloſe Priſoner in the Tower, was the 14h. of Fly, 1683; 
broaght to the Old-Baily, and arraigaed'for High-Treaſon, ww 
deſigning; to raiſe a Rebellion, ec. and the ſame Morning was 
tryed , he deſired he might not be tryed that day, for be had” 
ſome Wirhefſes which would not be in Town till Night,which 
being denied; then he deſired that the Tryal might be put off 
till the Aﬀtertioon, which was likewiſe denied, he asked whe- 
ther he might not make uſe of any Papers he had, which was 
allowed ; he deſired he might have a Copy of the Pannel- of 
the Jury that was to paſs on him, he was told te had a Copy 
delivered to his Servant forne days before. The Jury. being 
called, he challenged the Fore-man, -for being no Free-h-;der 
it London, to argae which, Councel were afigned him, who 
preſently cainie into Court, and having excuſed their not (peak- 
ifg more tothe Matrer, for want of time ro conſider of it, a7- 
gued that ir was a good Challenge, becauſe ar Common Law, 
every Jury*men ought to be a Free-holder ; that the Sratuare of 
2: Hes. 5. provides none- ſhall be a Jury-man - in capital Mat- 
ters, but a Free-holder of forty Shillings yearly ; that thereis no 
difference berween & Ciry and County, and a County #t larpe 
_ ax Common Law, nor by that Starute, 9. Hes. 4. which takes 
away rhe Challenge of no Free-hold in the Ward' in Zondon, 
fhews i wis a good Challenge in Zendos before that time ; the 
4th. of H-nry the 8th. which likewife rakes away the Challenpe 
of no Free-hold in Zon#ow, fhews it.was a good Challenge be- 
fore thar time, and the ſame was inferred from the 2434. of 
H-nry the $th. but though of thoſe Statutes extended to Trea- 
ſon, yet if it was a good Challenge in Treaſon in Zondon before 
thoſe Statutes, it was ſo ſtill. The Kings Council ſaid, at 
Common Law it was not neceſſary that a Jury-man in Trea- 
fon ſhould be a Free-holder, and though Treaſon is withia the 
24, 
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2d. Henry the 5th. yet by the Statute of Queen 4ſsry, the Sta- 
tute of the 24. of Henry the 5th. ay to Treaſon, was ed, 
that it was a Point they would not, have laſt to. the City of 
Zondov, that if the Priſyoer ſhould peremptorily challenge 
thirty five, a5 by Law he. might, there would ſcarce be found 
thirty five more Free-holders ia the City, the. Inheritance of 
the City beiog moſtly 7h the Nobility and Corporations, and 
conſequently Trealons may be committed ia the City, and 
there would not be enough to try it, and in the Caſe of the 
City of H/orceft:r, ina Quo Harramo brought:againit them, 
that Challenge was taken and overyruled by the X&;mps-Bench,by 
Advice of the urges of the Commen-Pleas; that the FYexire men- 
tions no Free-hald,but only Probos & Legaler Homines, de Ficinesy, 

Then the Chief Juſtice asked Mr. Pol: xfen, whether he did 
find in any Judgment in Treaſon at mog Law, that no 
Free-hold was a Challenge, who anſwered he. did not, where- 
upon the Chief Juſtice replied, that then he did not ſpeak ad 
dew; for he took it incale of Treaſon and Feloay,at Commea 
Law it was no Challenge, and the Statute of Heary the. 56:in 
that pvint was introduQive of a new Law, and that Statute as 
to Treaſon, was re neu that of Queen Adsry,aud.that a Cafe 
cannot be ond of ſuch a Challenge ia} Treaſon,} fiace the 
Statute of Queen Mary,but it was a bufinels of great Importance, 

The Chief Baron was of the ſame Opinion for the ſame 
Teaſon Juſtice Findbew and Juſtice Foxes were of the” ſame 
Ogiion, the laſt added the rather, becauſe the Priſoner .js 
allowed to challenge thirty five peremptorily.z and Juſtice 
Charlton was of the ſame Opinion, and the rather, becauſe no 
Preſident had been offered of ſuch a Challenge before. Juſtice 
Zevins was of the ſame Opinion, for the ſame Reaſons: Juſtice 
Street was of the ſame Opinion, for the ſame. Reaſons, and 
though they had been yery nice, when the Life of the King 
lay at ſtake, and all the Cuſtoms and Priviledges of the, Cicy 
of London ſeemed to be levelled at in that Point:.. Juſtice + 
thins was of the ſame Opinion. | 

Then the Chief Juſtice told the Priſoner the Court overs 
Tuled his Challenge, . but that he had no Hardſhip put upon 
him, for the Reaſon of Law for Free-holders,' was that no 
Night Perſons (hould be put upon the Jury, but ig his Caſe there 
were Perſous of Quality and Subſtance put upoathe Jury,which 
was the ſame in ſubſtance with a Jury of Free-holders. 

Theſe being the Reaſons of over-ruling that Challenge, tay 
may be ranked under theſe Heads, there was no ſuc - 
lenge at Common Law, if there were, yet not in Treaſon. 
And if it were a Challenge in Treaſon, where the Tryal is io 
a County at large, yet not where it is in a City and County, 
and if in a City and County, yet not in Loxdos. pry 

The affigning many Reaſons for one and the ſame thing, 


makes the Judgment juſtly ſuſpeFted, for if whea two Wit- 
Q nefſes 
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nofſes to one Falk varying in the Circumſtances of ite, are juft- 
ly fuſpeted in! point of Truth, feveral Reaſoos for the fate 
fodgment makes the: Knowledge ar Integrity of the Judges 
july ſuſpefted ; every Caſe ia Law, as my Lords Cote agd 
Males fay, Randing upon its own particular Reaſon, and theres 
fore when 'many Reaſons are given, it looks as if the Judges 
were h about for Reaſons to make good whar beforehand 
they-are/refolytd ro vent for Law, rather than that their 

gment 1s the Reſuly of thoſe Reaſons. bh 
* But to canſider them fingly, I do indeed think there is ov 
expreſs Refolntion, that ax C "Law, in any Caſe of any 
Capital Matter, it was 'a good Challenge (uxene rhe Caſe of 
Fitz-Harris, alteady taken netice of) but in Civil Matters, 

Lord Coke is" expreſs, that at Common Law it wasa good 
Challenge”; and with him Sir Fob» Forteſene ſeerns to concur, 
in his Expoſition on the: Stature of Henry the 5th, he ſays, if 
the Debts or: Damages 'were under forty Marks, the 5% 
min'ſhall have Land to a o——_ Value, according to the 
Diferetion of 1 es My Cote ſaith, in ſuch caſe any 
Free-hold ſufficeth, now how can that be true, if it were not 
neceffary ar Common Law, to have ſome Free-hold, for the 
Statute makes no Proviſion for Debt or Damages under forty 
Marks. Tt muſt therefore be by Common Law, that ſome 
Free-hold was , and that any Free-hold ſhall ſuffice. 
And ſtrely, if in Civil Matters it was necefſaty for a Juror to 
haye a Free-hold, much more in capital Matters, and moftly in 
Treaſon. Iv is oy plain, that at Common Law tio man was 
thought to be a ſufficient man, but a Free-holder, and though 
now and for fome time paſt, the Value of Trade'is equal to 
that of Lang, 'yer heret it was not fo, and by what was 
heretofore; the Common Law is to be known. 
| Fhe matter of Trade was heretofore fo jnconſfiderable, and 
the rage themſelves, for that reaſon ſo yile, that it was a 


for a Free-holder to marry with a Trades-man, 
as is to be ſeen by the Statute of Fharron, and therefore meer 
Trades-men, 3nd not Free-holders, were not to be truſted with 
the Concern of a T in a civil Matter, and much leſs in a 
Capital, and leaft of all in a Tryal of High-Treafon, 

Chief Juſtice Pemberton ſays, that the reaſon of Free- 
holders, was that no (light Perfons ſhould be pur To a*Jury 
where the Life of a man, or his ERate is in queſtion ; it is 
paſo therefore, the Concern of the thing to be tryed, is the 

ſure of the ſubſtance of the Jury-man ; if that be true, the 
Tryal m Treaſon is of the higheft concern : How then is jt 
trae, as fome of the Julpes concluded, that rhough Free hold 
| ants ay. in Cafes at Common Law, yet in Trea- 
fog, | 


. 


y not? it is indeed a Paradox to me 


And 


_ 
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- And the peremptory Challenge of thirty five allowed the 
Priſoner, is no Reaſon againſt the Challenge of ao Free-hold ;- 
for that is only a Priviledge allowed the Priſoner in Fivorem 
Vite; and it might as well be argued, that no Challenge at 
all to the petty Jury ſhall. be allowed the Priſoner, becauſe he 
had a Grand Jury paſt upan bim before, which js alſo in Feve- 
rem Fig, that ao man at the Kings Suit, ſhall be, fo much as 
quoftignes for his Life, till above che number of twelve ſyb-. 
ntial men, have, on their Oaths, faid they chink. the Accuſa- 
tion true 3 and after thay, he is allowed to challenge peremp- 
torily thirty five, aad with cauſe, without number; to affirm 
ng mangle no Free-hold is F a _ of Challenge, beeaute 
may lenge mptorily thirty five, is 4 won /equitsr, 
and though > 6 Jar is to (ay, that this onde was, 
never taken in T , was then uſed as an Argument, yet it is 
the weakeſt of Arguments, which is to be found in Zerlerany 
though even that Fat was not true, for the Challenge was ra- 
ken and allowed before, unleſs you will diſtinguiſh and Gay, 
that in that caſe it was taken by the King, and therefore 
good, and in this by the Priſoner, and therefore bad ; I'm ſure 
t Difference cannot be warranted, either by Authority or 
Reaſon ; and what h Cook and the other Regicides and 
other Perſans did not that Challenge, is it an Argumeat 
that they could not, or that they thought they c not. 2? 

perhaps they had forgotten to do it, as much as the Jud 
in this caſe had fargottea their Reſolution in Fitz-Har- 
ris's Caſe ;_ or perhaps they could nor take it, their Jury 
being Free-holders, or perbaps it was to go (ur; , they 
_ ed ig ng" where a Jury of Free-holders would 
yickl | is it an Argument that no Caſe of this 
hallenge at Common Law is to be found in the Books ; - for 
ſince the Statute of Hemry the 5th. to the time of Queen Ma 
ry, it could never be a Caſe, and from that time to this, 'ir 
could never be a Caſe in Feloay, and the Law being ſo very 
plain, that if the Fat were with the Priſoner, it was always 
allowed, if againſt rhe Priſoner, it was diſallowed, not as not 
in point of Law, but as got true in point of FaQ ; theres 
re the Challenge perhaps was not taken notice of in the 

Books, which only reports Difficulties. 

It is true of late, and it is bur of late, Praftice, the whale 
Tranſa&ions of a Tryal is publiſhed for the benefit of the Pub- 
liſher, rather than for the common Good, and that indeed was 
the Motive of publiſhing Fitz-Harris's Tryal, figned by Fre, 
Pemberton, and of Coll:4ges's Tryal, ſigned by Fre. North, and 
of my Lord Ruſſe's, ſigned by Hiliew Prichard Mayor, 
Col. Sidzi:':.7ryal, ſigned by George Jefferies, and Mr. Corniſ's 
Tryal, ſigned by Thomas Fones. And that is the reaſon, w 
fince that Statute we find ao Caſe of ſuch a Challenge in capi- 
tal Matters, and before that Statute, the Year-Books go but a 
little way. I 
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It is enough that there was no Reſolution that it was not a good 
Challenge, for it will be of the Kings fide, to ſhew why that 
ſhould not be a good Challenge in Treafon which was in moſt 
if not in all other Caſes. © + I, 

- Ir is pretty to obſerve what ſteps were made in over-ruling this 
Challenge, ſome were of Opinion that it was no Challenge in 
any. Caſe at Common Law 3-ſo ſaid the ny Sollicitor * 
Genera}, the Chief Baron, Juſtice Windbew,and Baron Street, The. 
Chief Juſtice rhought it no Challenge ar Common Taw in Treaſon 
or Felony only, but that the Statute of Herr the 5th. made it a 
Challenge in Treaſon and Felony 3, but whether the Statnte 
of ' Henry the 5th. made it a Challenge in Treafon 3 the Chief 
Baron and Juſtice Windhaw doubted. Juſtice Jones thought it 
no Challenge at Common Law in Treafon Juſtice Zevins would 
not determine whether it was a good —_— any Caſe at 
Common Law, but he and Baron Street were clearly of Opinion 
it was not a good Challenge in Londou. The Chiel aſi 
thought it a Buſineſs of great confequence, not onily for the Pri. 
foner, but for all other Perſons , Baron Street thought the Judg- 
es had been very nice in the Matter, which in the Phraſe of the 
Law, is giving themſelves a great deal of trouble in a matter 
very clear, or of no moment. | 

' But though they differ'd in their Reaſons;yer all agreed in this, 
_ in this only, that tryed he ſhould be, and that pre- 

ently. 

Then, as for the Cuſtom of the City of London, to try with- 
out. Frees-holders, how did it appear to the Judges that there was 
any ſuch Cuſtom ? Did they ever read of any ſach Caftom in 
che City of London? _ were not the Statutes which were 
cited, where no Free-hold was made no Challenge in Lozdox in 
particular Caſes, asſo many expreſs Reſolutions, that there was 
no ſuch Caſtom in the City, for if there had been ſach Cuſtom, 
what necded thoſe Statutes, to which the Judges never vouchſaf- 
- any Anfiver ? becauſe in truth, they could make no An- 
wer. 

But it was objeRed, there was the Reſolntion in the City of 
Worcefters Caſe, which I agree was of as good Authority, and 
of no better than the Judgment in the principal Matter of the 
Quo Warrento ;, and it was likewiſe objeQ&ed, there would be a 
Failure of Juſtice in Cities, if the Challenge were good for want 
of Free. holders. 

'T ask, would it have been a Failure of Juſtice at Common 
Law, .or by reaſon of ſomewhat which hath happened of late 
Times, there .is none who pretends tro know any thing of the 
Hiſtory of Exgland, that will ſay, that heretofore the Cities 
were not inhabited moſtly by the Gentry, and eſpecially the Ci- 

of Zoxden ; partly for Luxury, partly for their Security, and 
then there was no want of Free-bolders in the Cities 3 but when 

matters 
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Coon the Seadey © the their Houſes ud the 
Ciriearo ro Trades-men | tor Renee Pays removed te elves Et 
ther Places. And 1 bchcve it may be 'remenbred, that even = 
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Beſides, ,ix muſt be rehnbret, that London, heretofore 

many of the Kings Palaces N it, «he. Countries did not then 
4xnow, tak« up with Lodgings, but were Inhabiranes of Houſes, 
avd if the; Failure of .Jultice happen by , the » —& meags., >I 
am 'ſure ,it js againff, rhe Oath . of the Judges to ſupply thac 
Defect wich/thuiy Retoly tion. hath it 00g to have been ſuppli- 


cd, by an Ac of the Eegullarive Power. 
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And tho' the Writs of Yenrre in civ civil Matters, of late, taps 
mencions what Frephold perk a5. pan), et-that is byt 


Statute of, the -3'5 of He commands 
Wrirſhall-ſo ex riot oj miniter,, x \ipe 
tryed between Party andP arty; b 5 ned i "ifs it +.» hes 


Penire,evcn jncviþ rs, did. Not - expreſs any Freehold, and 
that Statute dothrnot extend to Iſſues joyned on lidkitnients. | 
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, Now if upon all which hath been ſaid, it is not plain,that the 
challenge ought to have been allowed, yet ſure it was doubtful, 
- ri ſo, and a matter of great conſequence, as the Chief Juſtice 

. aid it was , 'why might not the Conncil for the Prifoner bave had 
*xlitrle more tine to have conſidered of the challenge,before r 
"Had argued ir , orthe [#dges have taken a hitle time toconſid 
"the matter,before they hid -ghven their Jud . [I dare fay, 
none of ther could remember any poſitive Reſolutions one way 
'©f other , 'gor upon a ſudden was it expe3ed they ſhould ; atid 
"therefore for their own ſakes, if not for the Priſoners, they might 
haye taken the Mornizg, if not the Day; the Priſoner defired his 

Tryal to be put off, for to have er'd of it, in-that time 
perhapsſome of them might have remembred, or others migtit 
- have pur them in mind of their Reſolutions 'in Firz-Herri:'s 
'Cafe, they ' might have" conſidered how'to diſtingmſh between 
-that Caſe arid this, and not runaway with it, that that challenge 
was never made in Treaſon, as all of the Judges affirmed ; but 
my Lord Ruſſel was tald by the Conrt, that they always tryed the 
"Priſoner in Treaſon the day he was Arraigned, and conld not put 
off the rye for a morning without the he_ Generals 
Semen EY __ hey true, Planket and Fitz- Harris - 
were t e Term were arraigned, thongh the 
Attorney General oppoſed it. lt is true, he ſubmitted to the 
'Rule, as it was as mach his Daty to do as the Priſoners 3” but if 
Xhere be a Difference between an Arraignment at Weitminfter 
arid the Old-Bath, as to' the ſpeeding the Tryal, the Place will 
not-vary the reaſon of the thing, if be not any Law for'it, 
as there is not 3 but even at the Old Bail, the Tryal in Treaſoa 
hath been put of to another Seffions, it was done in Whitebreads 
'Caſe, and in many other Caſts, if it be ſaid'that” that was by 

the Attorney Generals Conſent, 1 ſay that makes no difference, 
for the Judge is to be indifferent between the Att General 
and the Priſoner,' if the Court muſt 'order nothing- but what 

the Art afſents too, why is' not' the Priſoner: Tryed and 

Judged by the Att atone, or what © needs all 'the 'Formality 
of a Tryal, if it be faid that that Tryal,; was put of, becauſe the 

Kings Witneffes were not ready, I fay there is the ſame Reaſon 
ro put of a Tryal, becauſe the Priſoners Witneſſes are not ready, 
and'that was the pretended, tho not the true Reaſon of patting 
of Fitz- Harris his Tryal . to” another Term, and there is no 

Law to the contrary. <e | | 
- "It is totally in- rhe diſcretion of the Judges, to put of a 
Li mw. which diſcretion onght to be governed by Reaſon. - 

ut indeed' this was extraordinary and without any preſident, 
it cat never be ſhewn in the Cafe of the greateſt or- meaneſt 

Perſons, being accuſed of the greateſt or leaſt Crime, that ever 
the dday of a day much lefs' of a morning for his Tryal was 

denyed, where he ſhewed but any Colour for what he _ 

» 
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when the Seſſions were to continue after the time he defired as 
in this Caſe it did. Fitz- Harris ſaid his Witneſſes were in Hol: 
land, and tho he named no tomgtcn his Tryal was put off 
to the next Term; my Lord Reſſe/ faid his Witneſſes conld nor 
= IG = men as > hs day was 

enyed, ons agr that was extraordinary 
Reaſon for it, and before the Tryal was over, the Riddle was 


out, 

| My Lord of Eſſex was killed, or to be killed, that Morning, as 
to this Matter it 1s not - material, whether by his own or: ano- 
thers Hand, they were ſenſible, the Evidence againſt my Lord 
Ruſſel was _ defeQtive, and that accident was to help it out, 
but that would not avail unleſs it were a ſurprifing Matter upon 
the Jury;ſhould the Jury have had'a days or but a'Mornings time 
to confider of it, e might have been talking with the 
Jury, it was very material to ask,. what influence that accident 
would have on my Lord Rsſfels Trial, whether it was any E- 


vidence againſt him, they nught have been told what was true, 
that no Perſon killed, was in Law ſuppoſed to have killed him- 
ſelf, till a Coroners Enqueſt had fate upon the view of his Body 


and found it ſo, and if it had been { found, : yet even that had 
been no Evidence againſt another, becauſe the. Coroners Eh- 

never found the reaſon why a Man killed himſelf, and if 

ſhould find the reaſon, yet even that was no Evidence a- 
painſt another, becauſe that other was never called before the 
Coroners Enqueſt to make his defence, they might have been 
told a many Circumſtances of the Im ility of the 
killing himGa they might have obſerved that the Kings Coun- 


cel was ſo far , that it was no Evidence againſt my 
Lord R»ſel, that they never attempted tq prove the Eatl of 
Efex was dead or killed himſelf, it was"only {lyly infinuated 


together with the reaſon of it which had its Effe, if the re- 
port be true of ſome of the ] 's aying it went farther with 
them than all the Evidence of the Wi produced, and if 
that be true, there] was a reaſon, tho not 'a juſt one, for 
ſpeeding that Tryal beyond the ordinary Methods of Trials at 
the Old Bail. 

But tho my Lord Ruſſel had ſeemingly leſs favour in that Mat- 
ter than any other Perſon, even than Colledge, who had the re- 
ſpite of two or three hours between his Arraignment and Trial, 
(tho that was not in Favour to Cofedge, but only to examine his 
Papers which they took from him, and 1 their Witneſſes 
accordingly) yet in other things he had more favour or juſtice 
done him 3 his Pepers were not taken from him; it was agreed 
to be his Right to uſe them without queſtioning from whom he 
had them, what they were, or the like, as in Colledge's Caſe was 
done, he had a Copy of the Pannel of the Jury, even before his 
Arraignment rabies, and the Chief Juſtice ſaid it on never 

enyed 


(84) 

detyed in caſe of Life, thit heknew of, which was Ueriyed Cl 
ledge-before he pleaded ; becauſe is then wi pretended there was 
no Iflue joyned Hill Plea pleaded, after which the Porire's 2- 
warded, the*all Men know, Thit'the 'Steriff Temdinons rhe Ja- 
ry before the Arraignmenm, and even'after Ifhie joyned 3 College 
was denyed. a Copy of the Pannet, 6nly he was told, he flood 
took every Jary-man in the Pace before He Was Tworns wod & 
far as the Looks of a Man betrays him, he ſhould be fatisfyed), 
whether be washoheſt br not, 'which 1s an'ill Way 6f jadpthg s 
for-I think the Perfoh,thatyave that Rate, would have deceived 
any Man by his Countenihee; who trad known his Pradfices, 


. But ſays the Attorney General, in'my Lord 'RuſePs Caſe;it wi 
matter of Fdvour,ahd not bf Right, therefore n6 Tthaftice to 
Colledze;, 1 conftis of all Mer, which ever tame to the Bur, he 
bark laid dowrrthe thoſt'Rittes, which depend 'rorally mpon/rht 
Abthorivyof his ownSzyitg "fn Clledge*s Cafe, he affirmed, thi 
the King's Witneſſes onghit not 'to be kept 'out of tHe 'hearing of 
each 6ther, when they gave their Evidence (4 therfiod nfed in 
Creil Matters, the reaſon of -which is well Known, aridTibne tat 
ſheiv airy Lawor Reaſon, whyit ſhould hot 'be nſed in 'capittl 
——_ ') with as njiach Reaſon and Anthority 'as "Whit row 
faid..u $14 2.91 . "" ow 4) 
- -Firſt Ido affirm there is no/Authority:in Law, wtiich'faysh Pri- 
foher ſhall 'nbt Have a Copy of 'thePannel';, In the Sew 'place1 
doaffirm:, thatiafter a Jury ſtruck in a 'civil'Marrer, ach Party 
ht to have a Copy of :the, Pannel', 'in order to'provide Hims 
ſelf of a cliallenge , if therebe -ariy caufe ;- 1n the tft Pkie, 
L'do'affirm , that by Law more'Favour is#Mowed k Defendim 
iva'Capical Matter to defend himſelf, 'therin'a civil, add Ifrheſe 
propoſitions be)true, let any Perfor'if he'&th make ourehe £3, 
or:Reaſon of the above affertions. - + hk 2 
. Of a like'ſtarp were 'the / When "ty Lord 'defired 2 
Cdpy of the 'Marter of *iFi& aid againſt Him, Yhe''Attorndy 
faid he had notice of it, ſor queſtions were pt to'Him 2Godrtr, 
and'he Was with his Lordſhip "hirhſ@lf, 'xtd exartined 'hi 
thoſe queſtions, which was a Favour to him, that he'mi$Ht' now 
what the Matter was he Was accuſed of, $ 
. 1 do not affirm that ever it was praQtiſts, 'to give'the Priſdnet 
a Note of the FaR, to be'given in Evidenceayainſt him, roving 
Treaſon, or that it was everdeniet"till'then; nor Y&1'ktow/ of 
' any Law procor cor in che Caſe, 'bitt if orie wotld'Jadge' by 
—_— gy praQiſe in paralel Caſts, T'think 'It oupHt not "to'be 
denyed. Tf ; 
Thlowodar reſetit of more thah'e(4o 'Sorts'dF igenieral'In- 
diftments, and'thoſe ate of Trelor and Birrttyy, 'thetaſt bs 4 
»erieral ſhdifment eos Ltits withont teaſon, arid withs 
out T{ermionhihe arty Sift Ih Patticutfr ; 1nd thetefbte if by the 


Rule 
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: himſgf, pa tad noger of he Fat render wo 

et on.at the Tryal; 1.1 
ſpores which mightily puzle me, hs 
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hers 
tive inthe 
im a Charter of excmprion 
er the Law,l ham Hig is raed iy pn 
er allowed Pradtice, it is true a on ey ey ray cry 
Pence for a Tryal,but that is too inconſiderable pa 
of ſubſtance as the Jory-men in this caſe were Gi tobe food ok 
the employ, or to account. it a Priviledge, ax kts pn 
in arte in, = arts t Epi — 
eret pai acquitted ;t t/not j 
they found. him Guil 5 (hoogh of f late it ora, PraQtiſed to: 
give them more, treat them higher if they Convicted ;the 
Defendant,than if they acquitted bim z but.in Capital Matters, 
as the Caſe in queſtion, was, it was.neyer allowed, or atleaſt 
owned to pay the Jury,bethe Verdi which way it would having 
poken to limineries, I proceed to the. Tryal , wherein 
Coll. Rumſe ſy as firſt produced, he ſaid Gan = my hor. 
bery oh ut Fas ya of Offober, or beginning of; 
who told him, he ſhould meetat ons dr ,. Dae at 
Monmouth, Lord R»ſſcl,Lord Gray Sir Tho. Armſtrong _— Mr. 
zſon/to know of them,what re olurioa they werecgme to about: 
theRiſ of Taunton ; Sheppard. ed him where they were; 
and Anſwer was made, co renchard had failed them,and _ 
| wou 
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would more dotie wt the Matyer; at that time 4 the 
ET took a Reſotur Moe 2 Mr. Fog 
the Meſſage , and-He br' Lord 
to the fame F , Ned; hot'h x how of 
TI at that Hoyſe,' he was'there gre kn Urice, 
he heard Me, Fergſon tiake a Report of a Fn t 
= fe nag ren 
Mlchey fd tr 


_ AI = 
in A ee ipany's 5 


Riſmg had: bers SOILS ng ahd Mr. X 
all debated it, he thought'the oof Menon 
wid: Sir Tho.. Armſtrong were ſefit to view then 3 pg 
a_— to be the 191h-of "'Wovember, 'he was Neto, 2 
Ge cy to gg to Briſtol, if the Rifing ha on, but 
iy wasnot devermined 5 the Lord 'Ry agreed ty 
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being 
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— NE injox 
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ate "ſo what they wanred' 

ie me ine' of ſo, the pars) af 

fr priee the Kings Gnards, and in order to 

i ent the Lord and *Sir Thowas 

bw went one Ni IDES or 


was feaſt ift bad bur iretgnh 0 ds be remen- 
—_—_ ertines ahans, they came in the Brening, 
heard, nor ſaw, ny Coliarer ty Dory, when) Bey'es So 
as he remembred, poten rey mboth ries there he had 


abour iny private buſineſs, nor 
Niſcourſe, he remembred no Writings 
Recolletion he remem- 

read by Mr. Ferguſon in the_nature of a 
"—_—_ the Orelyiiecs of the Nation , the 
Particulars he cout] not'rell: It was a pretty large Paper, it 


Was 
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was ſhewed for Approbatian as he: ſuppoſed, when to be ſer or 
was not diſcourſed; 'rwas:ſhewed td: fir Themes | 
95; he even the Nike of SEES 
thought \Rumſey was: 7 ranger mnt 4 
proves yp tne one nuns ewe _ 
x m 0 wa 
lpobe. Patport 6h ir, ter mould ane fa he Fg, RR 
there when thay, Paper wai read, or! he ine ere when , the 
talk wag abatw{eifing bt Guards,” ot be pol 
to-the timterof .thoſeM butit\was e Lord Shafts; 
hy org from - ths gran vey abo Hebelrs 
Day, be be. poſaive'tbaviny: Lord: ef was at 

Þe thought bewas 'at both /'he was'ſhbre be was 6 
ove, the laſt Wines wavrie Lord! How deere frvarn, 
Captain Wdew 
account, Ca 
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MS: end gelll tas pripyrs 
and he refolved.to be one mit, he 
diſpatch'r his Sen thither, SR 
mto Mony,. the Son went abour { 
Walcot pre re me par wrtrn'7 me GoE 
ſecreted and defired ro ſpeak with vs | 

the Lord | —— eek: = 
and the Rye! for deſerting him; but there was ſuch 
paration wade1n Zoxdon, 'thatnow he was able to Jo it of hi 
ſelf and ivtended to doit ſuddenly he had abovyerooco brisk 


ready to follow him, when be held wp his 
of themſdlves of the Gates, and in Tings, chey would 
would be ablc 


would mulnply © five times the number, 
to-polleſs Whitehall by beating the Grards ; the Lord Howard 
went to the Duke of Monmouth, told' him the Lord Sheft:bury's 

int, who ſaid, the Lord Refe!'and he told the Lord 
rhury from the beginning, that there was nothing to be 
done by them jo the , at that time ; the Matter of the 
diſcourſe between him and the Duke of Monmonth, him and 
the Lord Shefi;lwry, and him and Walcof, is too tedious to re- 
late, and as to the ,"O'rhe Jury had underſtood. 


Matter of Law which they di id not 5/in it be takes care to ſhew 
what Confidence my Lord Shaft:hwry had in him, more than in 


the Duke of Manon or hs Lind Bs , how 'very Cautious 
he was, and how Precipitme the Lord sbury was, and that 
what he told the Duke of Monmonth, the Duke told the Lord 
Ruſſel, and be heard the Lord' R»ſit had been with the Lord 


Shaftrbury, 


1.0; 


Seiler and. put off the:/intended-rifing, at which the Lord 


hin; and) ſaid he 'thought he'had very hard 
meoen oh ,wasa great. deal of Evidence given by hear-ſ 


oy hezeupan the Ghiel Juſtice fid-ir was nothing agai 
ys « 


= ig it o-the ; bur the Artorney Genes 
ps Howard go CD nd 2 hes and 
ts agaiaſ}. the Prifoner:but the WitweBt 'was ety | 


Ng to it,f us; ip would have Patience, hosfſafed hin To 
the. Lord Hewerg. went, 00; where: he Jet off, wit 4 ſtory "be. 
lh Pt Walcot, of: an. intended! , innd'-of ſoinie 

; oft 


Penſon, bot che Lord Howard was 
off, -but ab Jaſt:it was: rclolved 'to Tiſe on the 
, but. the\ Lord' Hiwerd fearing/ ix had” been 
becayſe he ſawia Proclamation a Intle'before, 'ft3x2 
without. the Lord Mayors leave, that of the 
EEE ary the Lord Shaft :bury 


fall by Wlcog;; andche: Lord 
EO 


of Eſſex: Lord = 
Cob: about the middle of er oa 
Houſe,” 


Siam, whatiGountries and Towns were 
| Jifboled to Ation, ; what Arms neceſſary to be 
ric Gel y.to raile twenty five, or thirty thouſand Pounds, 

ahd how FrwpeTh ſo.order it, as! to-draw (Scotland into @ 
erat with them about ten days after, they met at-the Lord 
d thenrrefolved to fend ſome Pevſons into Scor- 

rp to Ga oy Argile, to invite. ſame Perſons hither to give 
an account of that Kingdom 3; the Perſons to be invited, were: 
ea Cockram, ord Melvil,Sin C, that matter. was referred 
to ol.Sidney,who told hi he had {ent:Adron Smith's they agreed 
not to meet agaiy till the return of is Meſlenger.5 the- Meſſen-- 
ger was gone about a mont Oiip was fix, weeks or: more before he 
returned, and then his Lgr was:forced to go- into Efex, 
where he had a Nat Concern, fm he ſtaid three weeks, and-- 
when he returned, he was informed Sir Joh: Cockrawy was come + 
to Town, and afterwards he, was forced to go tothe Beth, where 
he ſpent five weeks, and fronxthat time to this, was five weeks, all 
which time was a Parentheſis $0-him.  Ahd that he' add: the five: 
"amentioned crefted- themſelves. by mutnal ya rinto' that 
Society,  Atterb:ry ſwore Campbell was in his Cuſtody : then 
Col. Rumſcy was asked' whether my: Lord Ruſſel heard him when | 
he delivered \his Meſlage, to the Company, and in: what place of” 
the Room the Company were 5\ who: anſwered, thit-when he 


came 


- 
. 


\(-69 /) 
came in, they were ſtanding by the Fire-fide, but all came 


from thence to hear him 3 and when my Lord” Rye! faid Col. 
was there when he came in, Rzſey ſaid no, the Duke of 


not be in ſach-a Plot, or ſaſpeted of it, and that he knew no- 
thing againſt the Lord Ryffel, or any body elſe, of ſuch a Bar- 
barous n, and he was going on again with what the Lady 
Chaworth had told him, bat was interrupted by the Kings Coun- 
cil, telling him, as the Court wonld not permit them to give 
Hear-ſay in Evidence againſt the Priſoner, ſo they muſt not per- 


mit his Lordſhip to give Hear-ſay in Evidence for the Priſoner, 
Mr. Howerd faid, that the Lord Howerd took it upon his Honour, 
and his Faith, he knew nothing of any Perſon concerned in that 
Buſineſs, and not only thought my Lord Ryfel unjuſtly ſuffered, 
but he took God and Man to witneſs, he thonght my Lord Ruſ- 
fel the worthieſt man in the World. -Dr. Burnet ſaid, the Lord 
Howard was with him, and he did then, as he had done before, 
- with Hands and Eyes lift up to Heaven, declare he knew nothing 
of any Plot, nor believed'any, and treated it with great Scorn 
and Comeinpe. The Lord Cavendifþ teſtified, as to the Life and 
Converſation of the Lord R»ſel, and thence concluded, it was 
not likely he ſhould be guilty of any ſach matter, and heard the 
Lord Ruſſel ſpeak of Rumſey, as if he had an ill Opinion of him, 
and therefore it was not likely he ſhould truſt him. Dr. 7iot- 
ſon ſpoke of his Converſation. Dr. Burzes and Dr. Cox ſpoke 
of his Converſation, and of his Averſneſs to all Riſings. Dr. Cox 
teſtified, that my Lord Ruſſe! ſaid the Lord Howard was a man 
of loxuriant Parts, but he had the lack not to be truſted by a- 
ny Party. _ The Duke of Somerſet ſpoke of the Lord s Con- 
verſation, The Lord Ch Myr. Leveſon Gore, Mr. Spencer, 
and Dr. Fitz-Williams ſpoke as to my Lord Ryſſel's Converfati- 
on. The Lord Howard being asked by the Jury what he (aid 
to the Earl of Angleſey's Evidence, owned what the Earl ſaid, 
but he did it to out-face the matter, and if he ſaid untrue, he 
ought not'to be believed on his Oath, and infinuated, that he 
meant what he ſaid, to be meant of a Deſign of Murthering the 
, Which he did not believe the Duke of Mormonth or the 
Ryſſel guilty of. - 
This being the ſam of the Evidence given _ or for, m 
Lord Rxſſel, let us conſider how far it will juitify the Verd 
ven againſt him ; firſt confider the improbability of Rumſey”s 
Evidence, if my Lord Cavendiſh ſaid true, that he ſhould traſt 
Rymſey to hear the debate about ſeizing the Guards, when the 
Lord Ruſſel had an ill Opinion of Remſey, as for Rumſey's de- 
livering the Meſlage, there was .- great Matter in that, it is it- 


. 
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poſſible to hinder Peoples ſpeaking, and. it is not Treaſon to con- 
ceal what's ſaid 3 beſides it was well known, it was, Rumſey.s way 
to ralk extravagantly, in order to accuſe thoſe that heard him, 
if they did not diſcover it, but beſides;the impyobgbility of the 
Evidence in reſpe& of the Perſon, thy manner of delivering the 
Evidence,and theEvidenceit felf was ſuch as carryed no Colour of 
Truth with it,he ſaid he delivered his Meſſage and had an anſyer 
to it, and being asked what the Company bud fuxther,anſwered, + 
that was all that was. ſaid at. that time-that be remembred, and 
gives a very good reaſan, for it, for ht ſtayed not above a quar- 
ter of an hour, and added that he was/not certain; whether he 
then heard ſamething of a Declaration there, or whether Mr. Fer- 
guſon reported it to my Lord Shaftrbnyy,that they had debated it, 
and yet when Sheppard faid Rumſey was there when the Declaration 
was read, he denyed it, and ſaid it was read before he came in, 
being asked to what the, Declaration. rended, he anſwered to 
another Matter, 2iz. that there-was ſome diſcourſe about ſeeing 
in what Poſture the Guapds were in, , and ſaid that. all the com- 
pany debatcd ut, and being drawn on by queſtions, ſaid it was 
1n.order to ſeize theGuards.af the Riſing ha gone on 3 now how 
doth that Part of thg Evidence agree with what he ſaid before, 
that there was notbing more aid then the delivering his Ge, 
and the anſiver tgit zand bow. doth it agree with the time he (aid 
he ſtajd, which was not aþoye a quarter of an hour, whereas that, 
debate, if all the Peniogs gerent being (ix debated. it, as he faid 
they did, it wppld certaiply. have taken. up & larger time, how 
does the firſt and laſt part of his Evidence agree, when” he ſaid 
oy chard Ruſſel agreed to; the anſwer of his Meſlage, and being 
asked whether and what be ſpoke to it >faid, he ſpoke. about the 
Riſing at Tavztox,but doth not fay, what, and yet in thefirſt pars 
af his Evidence, he ſaid whenasked, who ſent the Meſſage back, 
Mr. Ferguſon delivered the anſiver, the Duks-of Monmouth and 
the. Lord Ruſſel were ren, and he-thought the Lord Gray 
ſaid ſomething to the ſame purpoſe, hut what credit could be 

ven to any part of a Maus Evidence, : whoſe memory was ſo 
ſhallow, that he could not remember whether he was at two 
Meetings, or whether Mr. Ferguſon related one of them to the 
Lord Shaftchury, yet both were ſuppoſed to be within the com- 
pals of a Year, whereas a Man of Sence is ſuppoſed to remember 
all his own Ads for ſeven Years paſt, which is the reaſon wh 
the Chancery obliges a Man to anſwer as to his own 
tively far ſeven Years without ſaying as he believeth, or as 
he remembreth, or the like, what credit is to be. given to a wit- 
nefs who teſtifieth what was aid in company,and by whom,when 
his memory doth not ſerve to anſwer pollitively, whether be 
was 10 the company, or whether another told him what was 
there ſaid, he wight as welli have fajd: he was there, or dreamt 
he was there, or that he heard the diſcgurſe ar dreamt of is, had 
. carryed equal credit with it. , It 


(1) | 
It was plain, the Man was not '6f ſane 'theffivty ob tb 
make a Will, much 'lefs ro be a witneſs in the Teyal of a Man's 
Life, and not&ing can be ſajd for him, bat tharHhe was a wittiefs 
for the King, tharis to ſay, a m14 Man may bes witneſs to' take 
away a'Man*. Life, which is as good: Law 45/2 yreat deal of o- 
ther Cat vented as a part of the Prerogativec 2900 7 te 
It is tthe one of the Kits Cotiricel recommrids Rumſty to the 
y, as'2 very credible witneſs wider the ridtion of an uhWil- 
ing witneſs, but had the ſame Perfon been''s'/Conncel fot the 
Priner, he would have calfed Ramſey a! dantittp' witneſs, Rthe 
ſaid backwards and forwards, ant '#n arrazed witneſs for 'b-iht 
asked one thing, he 'anfwered' another, being” Kked as t6' the 
Declaration, he anfiyertd 'tt> the: izing of tht [Gutrds, bi 
asked whether my Lord Ryfel fſemnred ro the an ofthe Viet- 
ſage, he replied yes, tecaulc he ralked of the Aiflhy, ee, which 
mipht be as well againſt as forit; + © 0% 2) 
Sheppay ds Evidence was to the Defign of (Sizing the Gmtrdy, 
and asto the Declaration,he remembred but two Meerings,at 
which he faid,a he remembred, my-Lord Rf was preſenc: 
he could not be poſitive in that," #h# the rimes'of the "Meet 
ings he did not remember, he ſaid, the ſubſtance of the Diſtghr 
was, how to ſurpriſe the Kings Garde , ———_ of 
Mozmonth,the Lord Or and Sir 186. ArmWrong went to fot'th 
Gaards, as he remembred, and the next timie'thi pes 'the 
Houſe, Sir. 7 ho, Armſtrong ſaid, the Guards were L \ chi 
Taking thisEvidence by it iEvih eb &y's Evigeh 
to it, it was ſo far from Fordenee of Treafn \, that itfwas 
no Critne 3 for he = not fay, it #hyintende@t&be put inPtac 
Qice, notwithſtariding all faid by* Wim, both the Diſcot | 
the Perſons viewing the Guards (which laſt w4# notEvidexct;not 
he to have been given in Evidence) might be # Matter to try 
each others Judgments, as well as'an Evidewce of 4 thing d 
ed, and if it he capable of rwo ltirerpretations;} the Law hath 
faid, it (hall be taken in -1itiore ſex; in favoiir of Dif, that di- 
ftinttion was taken by the Chief Jtiſtice in Blagwes Caſe, the'da 
after this Tryal where the Evidence againſt him, was a Hiſcourks 
about raking the Tower, as High a Crime av f the Guards, 


and _ that Blagre was ed, it is trye Rumſey ſaid it was 
m order to be. put it Practice, "whett the Rifing ſhonld be 
in the Conntry, bnt that he did 


hs oy at firſt s' bur was after- 
wards lead to it by queſtions, nor doth he ſpeak it as a th 

at that or at any other time deterifimed, bor as his own ſoytn 
or guefs ,becanſe he knew of an niterded Rifing;yert how fobjiſh- 
ty did he contradi& himfelf, for ſays Ramſey it wasto have beet: 
pot in Pradtice, if the jnretded” Rifing had gone oft, and yet 
at the fame Meermg he kid faid ' before, the Riſing was plur off, 
how contraditory therefore > it to ſay they nude 1 


+ Av preparations 
for a thing they had*1zja afide before, and it is plain _ 
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ipes of the ſame timesfor both agree, Ramſey was at that Mecting, 
) they do not agree how ſaon he came3befides, how could Shep. 
alan pofirwely of the diſcourſes, or of the Deſign of it, when 

owns he did not hear all their diſcourſe,and gives a very good 
reaſan for itz for he fajd/ he went ſeveral times down-to Rich 
Wine, Sugar and Nutmeg, and did not know what was ſaid in 
bis abſence, he ſaid he heard nothing about a Riſing, nor heard 
any further diſcourſe 3 but on recolleQtion, he heard ſomething 
about a Declaration of Grievances in order to a Rifing, as he 
ſa the Particulars he conld not tell, now what ſort of E- 
"vi was that, /in all Civil Matters, .a Witneſs ſhall not be 
permitted to give Evidence of the content of a. Deed or Wri- 
ting without producing the; Deed or Writing it ſelf, or a true 
Copy of it, and upon very good reaſon; for he may make an 

Conſtruction 


ungrye Co! jon of it, | remember a Witneſs who ſwore to 
the content of a Deed of Intail, and being asked whether he 
knew. a Deed of -Intail,and by what be knew the Deed he ſpoke 
of to be a, Deed of Intail, anfwered he knew a tailed Deed y 

wal, .and he knew the Deed he ſpoke of to be a tailed Deed. 
becanſe it had a Tail half. az.long as his Arm, meaning the Label 
of the Deed, and if this be the Praftice and the Reaſon of the 
adice in Civil Matters, ſhew me any Authority or Reaſon any 
Og nouns be permitted to be: given in Evidence in: Treaſon, 
| not paoieny to be given in Evidence in the Tryal of 

If you ſay as. Juſtice Levin: faid;in a like Caſe, in Colledge's 
Trial, that it would be the difficulteſt thing in the World to 
prove Treaſon againſt a Man, if the Law were not fo, and the 
King would in no ſort be fafez of the other Hand I ſay as Colledge 
there ſaid, if the Law ſhould be ſo, no private Perſon is 
and jf there be miſchicfs of either Hand, the Law is and muſt 
on Poga; whchnorh when care (tho to no purpoſe, becauſe it 
bath not been obſerved) that there ſhall be a ſtricter Proof in 
Treaſon than in any Civil Matter, or in any other Crime, and 
how the Judges come to permit that looſe Evidence 10 Treaſon 
to be given, which of late Years they have done, no juſt or ho- 
neſt Account can be given. 

The laſt material Witneſs againſt my Lord Ruſſe! was my 
Lord Howerd (as for Atterburys Evidence, it ought not to 
have been permitted to be given, as ſhall be (hewn, nor was it 
material) to no part of whoſe Evidence any Credit ought to 
be gtven,even by his own Confeſſion, he was ſurely in the right, 
when heſaid that the Religion of an Oath is not tyed to a place, 
and-Tle add, nor to a Form, but receives its Obligation from 
the A is therein made to God, and therefore if he ſaid , 
(tho I own he was not bound to ſay it) to the Earl of Bedford, 
Mr. Howerd and Dr. Burnet, what was teſtified againſt him, he 
ought not to be believed in any part of his Evidence, Foun 

| | Y 
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ſay true to my Lord Bedford, when unſent for arid nnasked; 
for ought appears after my Lord R:fſel was clapt into the 
Tower, h- faid fure his Son could never be in any ſach Plot, as 
that, or ſuſpect for it, and that he knew nothing againſt him, or 
any- body elſe, -of ſuch a barbarous Deſign, yet he knew if 
he ſwore true that my Lord Ryffel was Guilty of ſuch a barba- 
rous De{ign, that nothing but the Lord Howard's Duty to God; 
the King and the Country, could prevail with him, to give it in 
Evidence againſt a Perſon for whom be had ſo great an Atﬀedi- 
on as he had for my Lord Ryfel, how was it conſiſtent with 
the truth of his Evidence whar he faid to Mr. Howerd, that he 
knew nothing of any Mans being concerned in that bufineſs, 
and particularly of my Lord Riffel whom he highly Commend- 
ed, and ſaid he thonght the Lord Rufel unjuſtly Suffered, or 
with what he faid to Dr. Barnes with Hands and Eyes lift 
up to Heaven, which is as much an Appeal to God, as may be, 
that he knew noching of any Plot, nor believed any, it was an 
idle Evaſion to tay, when he ſpoke of my Lord io! he meant 
my Lord _ was not Guilty of the \urthert 

the King, (for which that Man as he faid was Committed 
meaning Walcet, the Lord Rufſeh or any other Perſon, tor he 1s 
ſtzll at hberty ro explain hunfelf, and 1 am apt ro think they 
veere all Commnted by Warrants of the fame Form. I know 
not how dextrous he is at paring an Apple, but he muft be aw 
Excellent Zogiciaze that can reconcile the truth of his Evidence 
and Sayings, the Truth is, that a Man that hath thofe Nicetics 
ic his Head ought to have no Credizz for no Man knows whether 
he underſtands what he fays aright, and 1 am apt to think that 
his Lordſhip can ſhew, that he did not m what he faid at 
my Lord Ryſtcks Tryal in the Sence it was nnderftood by the 
Court or Jury, to ſay, that he was to ontface the thing for 
himſelf and bis Party was as vain (for befides that 1 think he 
was of no Party, becauſe as my Lord Rsſſel ſaid he had the luck 
ta be truſted by none} where was the Sence of making thoſe 
Proteſtations to Perſons, who could do hin no good, and 
would do him no karm, both which my Lord Pembertor coald 3 
and therefore 'rwas not alike: It is trac whe Attorney General 
Commends. the Lord Howard as a Perſon of great Credic 4- 
mongſt the Party, and mimuaves the' Lord Grey was lfr our. of 
the Cabal for his Immorality, and the Lord Howard was taken in 
his places, but to paſs from the General of his Evidence to/ tae 
Particulars of it, for about twwu Leaves in the Prince of it 5 it is 
a diſcourſe between my Lord Shefdabuyy and him wherein he 
makes my Lord Shaftcbory have a wondrous Confidencein his, 
and diſcovers all the Deſign to him, and whar number of Mer 
he had at Command; but whe they were, or what they were, 
was neyer yet diſcovered, and yer the Lord Howurd' had nor 
ar thas time ben concernes) inthe Mann, prac 
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he very prudently was reſolved to ſee, whether it was likely to 
take Effet or not before he would enter on it, it was indeed a 
Matter of great wonder to thoſe who knew my Zord Shaftsbury, 
and knew what Opinion he had of the Lord Howard from the 
time the Lord Shaftsbury diſcovered that the Lord. Howard fre- 
vented the Dutcheſs. of Portſmouth, which was before Fitz- 
arris his Tryal, tho after that Tryal the Matter was publickly 
@vncd, which was before ſuſpeted by moſt known to the Lord 
Shaſtrbury, that he ſhoald ſo readily truſt the Lord Howard with 
the Secret, who was unconcerned in 'the management before, 
as he ſays himſelf, and yet ſecreted himſelf from the Dake of 
Monmouth and my. Lord Raſfel, who were cqually Guilty, if 
what was ſworn, was true; |1 cannot but obſcrve that in al} the 
time of the Lord Shaftsbury,the Lord Howard was no otherwiſe 
cancerned in the pretended Delign, but in raiſing difficulties, and 
being in great fear leaſt there ſhould be a Rifing or an Attempt 
upon the Kings Perſon, and if he faid true, he was the Man 
that put of the intended Riſings and likewiſe the intended De- 
ſigns on the Kings Perſon, in fo much that I think he was fo far: 
from ſtanding in need of a Pardon for Treaſon, that he de-- 
ſerved a conliderable Reward, if it were for nothing elſe than 
for his fearing the deſign was: diſcover'd : By the Proclamation 
againſt Bonefires , which,as he ſaid, put off the Riſing intended 
to-be the 17th.of November, and yet he and others being afraid 
the middle of Famnary, they erefted themſelves into. a Cabal of 
Six Perſons, of which there is but: one Perſon in all his Narra- 
tive, hepretends to have ſpoken to about that Matter before, 
which is the Duke of Monmouth, and but one more he pretends 
even by hearſay to be concerned in it before, which is my Lord 
Ruffel, and how improbable therefore was it, that thoſe'Six Per- 
ſons ſhould, as it were on (ight, put themſelves upon ſuch'a dange- 
rous deſign , eſpecially conſidering the- reaſon he gives for it , 
which was their Fears, that what had been tranſated was, or 
might be, diſcovered ; this likewiſe is. obſervable, that from the ' 
30th. of September, the time the Sheriffs entred upon their Office 
to the-17th.of November following,he is very exact as to the time 
of each Matter.,: when there was no Perſon could contradict 
him ; for my Lord Shaft: bury was dead,Walcot was convitted,and 
the Duke of Monmouth wasgone, who are all the Perſons men- 
tioned to be concerned in that time,yet when he comes to ſpeak 
of the matter, ip which my Lord Ryſſe! was concerned, then he 
fays; it wasabout the middle of . January, about ten days after, a- 
bout fix weeksafter, about three weeks and five weeks ; for had 
he been preciſe in the times, he might have bzen diſproved inthe 
Meetings, he gave Evidence of ;-and it is much his Memory was 
ſo very good asto the former times to be ſo very preciſcin 
them as he was, and fo very defeQtive in the latter times, and 


yet thoſe times do not make up the ſpace between the middle 
| of 
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of Jarnary, and the time of the Tryal by many weeks, unleſs 
you will give large allowances to th2 word (about) an Excepti- 
on Yhich was taken ro Mowbyey's Evidence, tho? he reQifyed it 
by his account in his Al#ranae; but it would not be adfnitted, 
tho? Colledge very ſefifibly defired of the Cour: for Juſtice ſake to 
look on the Almanac, to fee whether it was newly writ,as if done 
for that purpoſe. 

Beſides the Improbability , if ſach a thing was in hand.as the 
Lord Howardpretended., far him to run intothe Country, and- 
then to the Bath » wh-n the matter was juſt Come ro a.Criſfes a+ it 
were, ſhews him, it ſwore true, rather a Madman than a Trai- 
tor. 

But the Uſage of th: King's Council and the Court toward the 
Priſoner was very unjuſt and unfair, they permitred the Lord 
Howard to go on with along ſtory of him and my Lord Shaft bu- 

, at which when my Lord Ruſſel took Exceptions, the Chief Ju- 

ce it is true ſaid it was no Evidence, yet the Attorney General 

idding him go on in the Method of time, he went on where he 
left of 3 mcermpaning Stories of Dcfigns and of Attempts by other 
Perſons upon the Kings Perſon to exaſperate the Jury, as my 
Lord Ryſfl aid rightly againſt him ; a thing which no Councel 
durſt have done, and no Court would have ſuffered in any 0- 
ther Caſe, nor even in that would the Court or Councel ſaf. 
fer ut for the Priſoner 3 how was my Lord Angleſey checkt when 
he began to tell what my Lady Chaworth ſaid, and Mr. Edward 
Howard , when he did not ſpeak of his own knowledg, how un- 
juſt was it for the King's Council to repeat all the Evidence the 
Lord Howard gave, when they ſumm'd it ap , even that which 
the Court told them betore was not Evidence! how unjuſt was the 
infiguatingoft the Death of my Lord of Efex , as Evidence a- 
gainſt my Lord Rſel! and why did not the Court in Summing 
ap the Evidence take notice of the Liberties the —_— and 
Comncil had taken, and have told them what was not Exidence.No 
other reaſon can be given than what Colledge ſaid at his Tryal up- 
on his Obſervation of Fitzs Harris's buſineſs and his own, That 
the Matter was not to ſtop at him, : 
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REMARKS 


Col. Sidney's 
TRYATL 


Executed, and the fame day, 
what was called his Speech, being publiſbed then, 
which nothing of Print-was more eagerly accepted or 
ſought atrer, which ſhewed the Inclination of Pea- 
ple; there was fame reſpite for qui the minds of the Peo- 
ple, but it was not to ſtop there, as Colledge aid, and therefore 
Col Sidney (who was talk'd to Death, under the Notion of a 
Common-wealths man) was the 17th. of November, 1683. 
brought to Weſtminſter to be arra on an Indiment of High» 
Treaſon 3 the IndiQment at the time he came to the Hall, was ſo 
far from being found by the Grand Jary, that it was not 6 
much as preſented to them 3 but tbe Kings Council, who had 
packt the Jury, knew well enough that it would be accepted, 
that is, fornd upon fight by the a without any confiderati- 
on, which was accordingly done, and Col. Sidney thereupon ar- 
raigned.” The Inditment was for deſigning to depoſe the 
King,' and to perſwade the Kings Subjets xo rebel 3, and that he 
did write a certain Libel, wherein it was contained, that he 
(meaning King Charles,the Second) is ſabjett to the Law of God, 
as he is a Man, to the People who made him ſach, as a King, e*c. 
To which Indi&ment, he would have put in ſome Exceptions, 
expreſt in a Parchment in his Hand, but was told by the Court, 
he muſt cither plead or demurr, and upon no other Terms Ex- 
ceptions could, or ought to be, dinied, after which, he plead- 
ed not Guilty. 

The 21th. of November he was tryed, at which time he infiſt- 
ed to have a Copy of his Indi&ment, as he had done when he 
was arraigned ; but was both times denyed. The firſt Witneſs 
againſt the Priſoner was Mr. Weſt, againſt whom Col, _—_ ob- 
jected, 


d7&, 
jected, becauſe he was not pardoned ; but it was anſwered by 
the Conrt, that he was a good Witneſs in my Lord Ryfſels Try 
an4 therefore ſhoald be in that ; then Col.” Sidney defi 
Mr Mt might ſpeak nothing but what he knew of Col. Sidney, 
but «as anſwered by the © ourt, he might” give. Evidence of a 
Plot ing: neral, though Col. Si4ncy not concerned in it, and it 
was called Sir William Jones's Law ; then Mr. Het went on, and 
gave Evidence of what Col. Rumſcy, Mr. Niltborp, and Mr. Fer- 
£#ſon told him of Col. Sidney, but of his own Knowledgehe could, 
nt ſay any thing of the Priſoner. Rumfey gave a like Evidence 
he had done in my Lord RsſfePs Tryal, with an Addition of 
what Mr. Weſt and Mr. Goodeno'gh told him, Keeling gave cvi- 
dence of what CZ#od-nough told him, all which the Court agreed 
was no Evidence againſt the Priſoner. Then the Lord Howerd 
gave the like Evidence from the niddle of Jarvaery to that time, 
as he had done in the Lord RyſePs Tryal, ſaving that he ſaid the 
E rl of Salirb.ry was brought into the Cabal, who was not men- 
tioned'bctore, and fave that he ſaid the mceting at my Lord 
RuſſePs was about a Fortnight or three Weeks after the meeting 
at My. Hampdens ; whereas in my Lord RuſcPs Tryal, he fays it 
was about ten days after the meeting at Myr. Himplen'. Houle, 
and here he makes two notable Speeches for My. Harden at 
the opening of the Conſalt, both which he had forgotten at m 
Lord R»ſfP. Tryal, nor could remember at Mr. Hampder's i ryal, 
though 1n the laſt he was lead by a great many Queſtions, to pat. 
him im mind of them. Afﬀer his Evidence given, Col. Dy eonl 
was asked whether he would ask the Witneſs any Queſtions, who 
anſwered, he had no Queſtions to ak him 5 whereupon the At- ' 
torney General {aid ſilence You know the Proverb. 

The Record of the Lord RuſePs Conviftionand Attainder was 
given in Evidence. Sir Andrew Foſter ſwore Sir John Cockraw * 
and the two Campbells came to London; Sir Phillip Floyd proved, 
the ſerzing of ſome Papers in the Priſoners Houſe, and he did be» 
lieve the Papers ſhewn in Court to be ſome of them. Sheppard, 
Cary, and Cook (wore the'Writing produced was like the Priſon- 
ers Hand. writing : the Attorney General defired” ſome part of 
the Writing ſhould be read 4 the Priſoner defired all of it might 
be read, but'was anſwered' by the Contr, that the Attorney 
muſt have what Part of it he would to be read, ' and afterwards 
the Priſoner ſhould have what Part ,of it he would, ſhould be 
read z bur he perſiſted to defire all of it ſhould be read 3 then 
the Writing'was read, which was plaitily an” Anſwer to a Book, 
bur What was'not mentioned, in which che Right of the 
People was afſ*rted. The” Ear] of Ayleſey gave 'the ſame Evi-. 
dence 'for the Priſoner, of 'the Lord' Howard's raking of 
Lord" R»ſſel' md the Plot, as 'he' had done in my Lord Ruſels 
Tryal. i he Earl of Clare ſaid that the Eord Howard,” after Col. 
Sidney'sImpriſonment, ſaid, if he = queſtioned again, he would 

never 
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never plead, the quickeſt Diſpatch was the beſt, he was ſure 
they would have his Life, and ſpeaking of the Primate of Ar- 
mab's Perpheſie , faid, the Proſecution was begun, and he be- 
lieved it would be very ſbarp, but hoped it would be ſhort, and 
ſaid, he thought Col. Sidney as innocent as any man breathing, 
gave him great Encomiams, and bemoaned his Misfortunez and 
as for Col. Sidney's Pa he ſaid he was ſure they could make 
nothing of them. Mr. Philip Howard ſaid, the Lord Howard ſaid 
it was a Sham-Plot ; Dr. Burnet gave the ſame Evidence as he 
did in my Lord RyſePs Tryal 3 My. Duca gave Evidence, that 
the Lord Howard (aid he knew nothing of Gl. Sidney's being in 
any Plot. The Lord Paget gave Evidence to the ſame le. 
M6. Edward Howard gave Evidenceto the ſame purpoſe. Tr 
and Penwick gave Evidence to the ſame purpoſe. Mr. Blk, 
teſtified, that the Lord Howard ſaid he had not his Pardon, and 
could not aſcribe it to any other reaſon, than that he muſt not 
have his Pardon, till the of Swearing was over. Now 
to review what hath been ſaid, it is ſtrange to ſee what a Pro- 
greſs was made in the Reſolutions of Points of Law, to take a- 
way a mans Life z to ſay in Col. Sidney's Words, as it the Court 
and Council thought it their Duty to take away a mans Lite any 
how. Mr. Weſt and ſeveral others are admitted to give Evidence 
by Hear-ſay _ the Priſoner, and their Evidence ſummed up 
and as Evidence to the Jury, and the Reaſon given for it, 
was, that he was admitted a good Witneſs of a like matter, in 
the Lord s Tryal; which beſides that, it was not true, for 
he was rej in that Tryal, as it appears in the Print 3 br if 
he had been admitted, it was of no Authority, as Col. Sidzey 
aid, becauſe perhaps he was not excepted to; of a like i 
the Evidence of the Convidtion of the Lord Rxſſel, though I a- 

the Lord R»ſeſs Convittion was as good Evidence againſt 
Col. Sidmey, as the Earl of Eſſex"s Murther was againſt my Lord 
Ryſſcl, and no better 3 the ſame may. be ſaid of Rumſty, ling, 
Foſter and Atterbury's Evidence. Againſt the Lord Howard's Evi- 
dence, there was the ſame Objetions, as in the Lord Ryſſeſ's 
Tryal, with the Addition of ſeveral other Perſons, teſtifying, 
that he fajd he knew not, or believed any thing of the matter, 
and that he could not haye his Pardon, till he ſwore others out 
of their Lives, which in truth was the Senſe of his Expreſ- 
Ins. 

The Kings Council indeed bad thought of ſomething fince che 
Tryal of my Lord Rxgil to palliate the, matter of the Lord Ho- 
ward's Sayings (for they lean'd hard upon his Reputation, and 
lookt as it he would perjure himſelf at the expence of ſome Per- 
ſons Lives, -as bis Words. gre in the Lord Reffels Tryal,) would 
you, ſay they, have had hum confeſt the matcer tg thoſe Perſons to 
whom he bad denyed it ? | 


. 
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l think there is a difference between confeſling and denying; 
who asked him the Queſtion > What did it avail him to deny it 
to the Perſons teſtifying againſt him ? and therefore when he vo- 
luntarily ſaid a thing untrue, unasked, nor provoked or compel- 
led to doit, and which conld do him no good, it was good Evi- 
dence of his untruth, and that no Credit ought to be given to 
what he ſwore. 

As for the laſt part of the Evidence, which was about the 
Writing, both the Indictment and the Evidence was de- 


As for the Evidence, if the Subje& Matter of the Writing had 
been Evidence of Treaſon, the Indi&ment ought to have expreſt 
that he pabliſhed it, which the Inditment in this Caſe did nor g 
and upon good reaſon, which was, that the Jury might be put 
in mind, that the Publiſhing of it was neceſſary to make it 
known ; whereas they very well knew that the Evidence would 
not, nor did come up toit. This was the firſt Inditment of 
High-Treaſon, upon which any man loſt his Life, for writing 
any thing without publiſhing it 3 for in Fitz. Harris's Inditment, 
he was cha rged wit gary his _ and _ = all _ {n- 
ditments for Writing, and upon rea r this being 
made an overt Att of Freaſon, it muſt be an Evidence of a De- 
ſign to kill or depoſe the King, or the like; and as -the Confe- 

of what in the Writing contained, which was that the 
wes was in the People, &c. being in its Nature no othet, nor 
urged by the Kings Council, to any other intent than to corrupe 
the Subjeds minds, could not be Evidence of ſach matter, un- 
lefs proved he had Writ and Pebliſhed it, whereof the laſt was 
not pretended to be ed. | 

That it was ry to be expreſt in the Inditment, and 
and proved at the Tryal, apy by the Reſolution of all the 
Judges of Exglend in Hep mes Caſe, reported in Cro. Car. 8g. 
at a time when Prerogative run pretty high 3 wherein, beſides 
the reſolution that no Words charging the King with any perſo- 
nal Vice, is Treafon. There is the Caſe of one Peachems. in the 
33d. of Henry the 8th, cited, who was indited for Treaſon, for 
*Creaſonable Paſſages in a Sermon; never preached, nor intend- 
ed' to be preached, but found in Writing in Ms Stndy ; he was 
found guilty, but never executed, for many Judges at that time 
were of Opinion it wasnot Treaſon, as the Book fays, which 1 
think, according to the Evidence here given, was the expreſs 
Caſe af Col. Sidaey, admitting he writ the Book produced, and 
that tbe Paſlages in it were Treaſbnable. | 


And as this Inditment was an l in reticular before 
mentioned Appayy rp joy nerkn— - wry —c 
ſon, Fitz. Herris was the firſt, the Proſecution againſt Car, as 1 
remember, was an Information, and Arreſted after « 
Verdi becauſe it was by inwendso, Rn = 

c 
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be produced, and although in Actions for words it was permit- 
ted, yet in Criminal Matters being Penal,it was reſolved it on 

not to be permitted, and certainly much leſs in Treaſon, and as 
this Indi&ment was an Original in one part,and a Second in ano- 
thergthe Evidence on it was an Original in- anotaer part, which 


was proving the Book produced to be Coll. Sy4n:y'r Writiog 3 be-. 


cauſe the hand was like what ſome of the Witnelles had ſeen him 
wri, an Evidence never permitted in-a Criminal Matter before ; 
The Caſe of the Lady Carre was truly cited by Coll. Sydney a- 
gainſt whom there was an Indictment or Information of Perjury, 
in which it was reſolved that compariſion. of. hands was no Evi- 


dence in any Criminal Proſecution, and it mult be owned that - 


at that time beſides Keeling and Twiſden, there then fate in that 


Court | Sir Wadbam Windam, whom all will own. to have 


been the ſecond beſt Judge which ſate in H#eſtminſter-Hall,figce the 
Kings Reſturation, and it it be-not Evidence 1n a Proſecution 
of Miſdemeanour, much leſs in; Treaſon as Coll. Sydney aid, 
which inference, beſides the reaſon of the thing, is backt by the 
Aathority of my Lord Coke. 

But admitting Coll. Sydney writ that Book, and Publiſhed it 
yet if jt were not done with a deſign to ſtir the Subjcts up into 
a Rebclion, but was writ and Publiſhcd cnly diſp.tand? gratia, 
as the import of the Book ſhews plaioly it was, it was no more 
Treaſon then the diſcourſe between Blagrave and Mate Lee a- 
bout taking the Tower was, and ſuppole ic was writ with that 
delign,.-yet; it. not appearing when it was writ, how could a Jury 


upon their Oaths:ſay, it was done with a deſign to raiſe Rebel- . 


lion againſt King Charles the Second, when for ought appeared, 
It was writ before he was King or thought of, it mighttor ought 
appeared be writ in Kings Charles the Firſt his time, or Cromwell; 
rimeg,and defign'd* againlt either of them, or any Foreign Prince, 
and therefore could not be Treaſon againſt; King Charles the 


The Evidence was an Original in this Particular, alſo it was 
the firſt time that ever a Particular Expreſſion in a Writing was 
ever given in Evidence againſt a Man in Treaſon without rea- 
dingthe whole Writing,and for,a yery good reaſen given by the 
Jury in Fitz Harris his. Caſe; which was that there might be 
ſomething in the Writing not expreſſed in the Inditment, which 
may explain the Clauſes in the Inditment, ſo that they ma 
bear another conſtruction, and in - that. Tryal it was a 
the whole Writing 0nghgt be read, and was read accordingly, 
and it was the ynulrs 'F . to have _ it, whether 
the Priſoner or Jury, had, « it or not, as they are npon 
their Oaths to do night ; but Coll. Sydney's Caſe, when preſ- 
ſed by him, it. was, denied 3 only ſome Farticular Paſſages he 
might have read, it, be . would,, which he did not accept of, 
upon a very good reaſon which he gave, which was,” that he 


» 


- 
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atreſolucjon, if it were ity wfale Caſe 
h SD hapeo ag Ja rn ry or vgs 
canng or 
K LE ns Life, is an Overt: Aftiof 'Treafiaw! 2 12uwnd 


The Law hath taken that care for the Evidence of High Trea- 
ſon, which it hath not done in any other Caſe, that it muſt be 
proved y -- Overt AQ, proved by two witneſſes, one would 


neſſes to the ſame Fa& z but that hath been ad 
but (till it was refolved, there muſt be two Wi but if this 
Reſolution be Law it is plain there needs but is true if 4 
a Mine of Powder in a Place the Ki paſſeth over, or 

nting a peice of Cannon to ar nd wr the A 
DeebÞ , he cannot give a credible reaſon why he did it; and 
another {wears the purpoſe of the thing,it is two good Witneſles 


within the AQ. | 
It hath been faid if a Man be bound to his good behaviour 


a a Sword, it is a breach of the good behaviour , 
Gray heretofore vyhen Swords were not 


vyorn, 
but by Souldiers, it might be fo ; becauſe it ſtruck a Terror in - 


other People as much as a Blunder-baſs,or the like unuſtal Wea- 
pon, or the going Armed in a Coat of Mail for any Perſon, 
but a Souldier, doth at this day 3 butno Man will ſay that tiow 
Swords are uſually vvorn by all ſorteof People,that it Þ a breach 
of the good behaviour, and fo that which hetetofots vvas. « 
Crime, by cuſtom now is becorne fione. k 


ſight of the Statute that there ſhould be two wit- . 


— Es ee et 
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It is therefore the unuſualeneſs and the nnaccountablneſs of 
the Circumſtance makes it-an Evidence which cannot be 
as a reaſon inthe Overyg AQ 'tnentioned; ') The lt take 
Notice of j ;thar GoÞ,'Sydney refuſted-to'ack the L 
any queſtions, from whence was inferred,' that he 5 ro 
the truth of the Matter ſworn, -but it is well known, no 


was Jawes rn Ourlawed wad: hoy Os 


and being. indaced with promiſes of 

things (whoeher he was Gailry 

an Indiament of High-Treaſon 

Generovuſly offered him, that his Out-lawry ſhould be {t _ 
and/he ſhankd huve che to be Tryed, and defend 


falf as well as ht could, but he knowing what Mo $oyag take 
he bad ſaid; which would be in Evidence #gainft him, 
refuſed: his T*yalz and becuuſe he wouldinot Purchaſe br Par- 
don, atthe expence of Irmocent Men's Blood by'a others 
of what be did not know they were Guilty gf, (it his dying 
hat y 0p emer ro dpfs was executed. - 
nor mentioned/this, but fot the fake of the net Pere 
Ons. Caſe which was Sir Thames . , who wis Ont-lawed 
rotors Hgb: Treaſon; when tie was beyond Sea, he was taken and 
1/0, a wor aa + pe =; el | A 
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ror in Fat, for which the Out-lawry wis® be rever-" 
ſed, and itis att Error in all Out-lawrys, but for Highs 
Treaſon to this day by the 6th. of Edward the 6th. that Error - 
is taken away in High-Treaſon, bat there is a Previſe in that 
Statute, o_ if the Perſon — ſhall within a Year after 
the Our-lawry pronounced, yeild himſelf to the Cheif Fuftice 
of the Kingr Bench, and os Rope traverſe his A _ 
on his TryalſhalT be acquitted, he ſhall be* diſcharged of the 
Ovt-lawry 3 upon the conſtruction of this Statute, no Judg- 
ment was ever given that I know of, and the reaſon 1s no 
Man Out-lawed was ever denyed a Tryal till this time, if he 
was taken withina competent T ime, the reaſon of making that 
Statnre was thisz Men would commit Treaſon, and ly fly 
beyond Sea , and ſtay there till the Witneſſes, who ſhould prove 
the Treaſon, were dead,then return and reverſe the Outlawry for 
the Error of their being beyond Sea , and the Witneffes being 
dead, they were ſafe 3 and therefore this Statute takes away that 
Error in part, tho not in the whole, and doth in lay, 
that the Perſon Ontlawed ſhall not have advantage of that Er- 
ror, unleſs he comes and takes his Tryal within a competent 
time 
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time, which that Seatute limits to be a Year after the Outlawry 
pronounced, . 


DICH \ enyed ariy z vvheret 
was agreed, that all the ler gry the bra Bip. 
give, as in Sir Tho. Armſtrong's ' Caſk; they vvere barely upon the 
ESE vvhich in no Caſe chat eve read, 


Diet == 
_ 
e, and if there vvere but a doubt in the 


oy 
SD CA vvas, the Comyoaget 
to have been - "qi or at leaſt Council for the Priſoner hear 


pf” - bo reaſon ſand —& 4 ing 36 incp$ 
the one yvas 
er. ane Kay . dr hanger bor 


vvho 
Town, to deſtroy hi Er. 
to prove his innocence in that other Matters, of vvhich 


he vvas accuſed, 
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c Conningſmark. 


[ Think fit to tetieinber in the fhmeR-ign, tho before this 


time, one Caſe to ſhew how the Courts of-Juſtice were re- 
miſs, or violent, according to'the ſubj 


Martrer. 


| All will agree, that the Murther of Mr. Thywre was once 
'of the molt rous 2nd [mpu-ent Murthers that ever was 
Committed, and of thrt Murther' Coant Conningſmerk, tho: he 
Puniſhinenr, was' the moſt Guilty, '* 
- ©] do not cortplain that' in that T:yal, the Chief juſtice di- 
refed the Priſoner, the way 'to-trake'the- Kings Councel ſhew 
the cauſe of (Challenge againſt the Perſons, called on the -Jury, 
| and challenged for the Kirg, without Reaſon /it wag his 
" fo tq do, atid he ought to have direQed Fitz-Herris the fame 
|Method, *hiſch he did not ; | but he was blameable: thar he did 
"not ask the Leivtenant and Polandey, what they had to ſay: for 
| themſelves, which was always done before, and fince, that ime, 
and ought tobe asKed-of every Priſoner, which was' abt in- 
- juſtice 3 and thereforetwo of the Priſoners at the time of their 
| Tjury 1 them, bc they were never Tryed, tho I believe no great 
a &d- to rhem, becauſe they had little or nothing to have ſaid 


y or hen * had beets alt, they would have ſaid as they 
>" did d befre their Tryals eo the / Juſtice of Peace, who Com- 

; mitted then, and 'as they did after their Condemnations, that 

, Count Count Cofheſrerk pirchem upon doing whar they did; which 
.. Wight ta ye influenced the Jury'to have found the Cornt Guilty, 

= which ly contraty to the 6 Tu and it was = 
- ..+th6 


. y+-7T% 


(85 3 


the ſame — the Chief Juſtice would not permit the Ju- 
50 to read the + of Germs and Bg- 


hat w jockey "I befo We Juſtice) Peace bye 
not Gt od the Count, 'T do k tk the 


Indited and Tryed as Acceſſory at the ſame time the Princi- 
pals were Indited and F ther Principals could not be 
good Witneſſes againſt the Court, becauſe properly a Principal 
ought to be Convicted before the Acceſlory be Tryed, and 
therefore tho for Exp beth are Tgyed togtther, yet the 
Verdi& always4s, a t to be, given dgainſt the Principal, 
before that of the Acceſſ, 
But I deny what was in chat Tryal latd down "* Law, that 
theAccefſory being inthe ſame Indj@ment,with the Princi 
be Tryed at the ſame time, it 1s true the Co: delired his Tryal 
might.be put of for FC or ny: days, which the Court know- 


RE Rar] efufbes hed " Je 
rezerl} ans 
ny _ yet the a els evera Cy h 1s in fuch 


Caſes, the '\ndidtment is joynt —_ ſeveral. 
Suppoſe the Acceſſory, at the Tryals of the Ro had 


not been i! Cuſtody, wlhany Repſon,fay, War 
— ecu ory > nd mg tha Rl "et in ny 


be the Peingipels/ ty, one v1, : 
a tur bene m bo bots eos Dog "titel 
Gevrge ixbury ct: in 
yeſolved} chatalio. ab a 


n(t, ragy/a- 
Yenire. may be ſeveral |againk.ea _ on Jet de 
whe” Tryals./rtay»-be ſeveral, and ; i f.i0 then Ns Cones 4” the 
Try as may de-ſeycraly bur that which FL. ta, be complairied of 
5s, thar rhe 'Court in tbe; Ppinign of, all Ie that 6 
Vyrid fince was: the:moſRt* giley, Gs per care, taken, 
>\miſh the lefs-Gulty as Werne.and; Borocky, : (oeny ig, Ee 
the inoft gailty>eſcapey fr: / think; both {png 
:might babe beenj:andtwoold.bavs\ beea, 
24hit Count, if the Cour would have Pennpere To 
"1 lghthavebeen Indifted:as Agcefſory,, jr et 
1'Atctfloryi1tolalc ther Principals) s Agce RN 
bo ſeverally, and! when! tha "Court, 1 1 + (AGAT- the Ce 
IIs i g;n 


-: vere finsyud; the Gonnt: was 
been cunning 4 th, as my Lord Hobart ca 
(2th to-Pd but tyres ſaid Sterne. and, 1 
ey ooo the drm; 9 anne 
3L( es aga ; w $ NO. re 
han hittis. Tnrkg 11 ruth Hewas not, fos-the ut, arty HOP 
als _— 


26 Reaſons the r-(t-23/ Principals, but, taking 
_ kii&cdr and: Tryed: as Priggipdls for, the {ape Fa 
' ame time, why is not theEvidence of the one g 
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For it is agreed of all hands, that being-#tfiſty e Fs 
Crime, doth not diſable a Witneſs, for then Fran eee 
veral Perſors in the Lord R»ſePs Plot, as ic was called, had not 
been good Wur. ſlesz in the next place, the Circumſtances of 
an Indictment againſt the Witneſſes, for the ſame thing he teſti- 
fie: again another, doth not diſable him 3 Widdrington was in- 
dicted for the ſame things, ot which he gave Evidence againſt ſe- 
veral others, a: his Complices in Robberiesz nay, the Law hath 
given ſomewhat more Credit to the Evidence of a Perſon inditt- 
ed, as a Witneſs of the ſame things againſt others, than it does 
to a Perſon not indicted, asin the Caſe of an' Approver, which 
as Stamford ſays, was a Perion in Priſon (not at large) for the 
Fatt for which he was indicted, arraigned upon an Indi&ment, 
or an Appeal of Felony, which before a Coroner affigned by the 
Court, confeſſes himſelf guilty of the Felony, of which he is in- 
dicted, and not of any other, and confeſſes other Perſons, nam- 

"Ing them as Co-adjators with'him;-mcommitting-rhe- Erime of 
which he is indicted, and not of any other Crime, ſo much Cre- 
dit ſball be given to that Confeſſion, that Proceſs ſhall be made 
out againſt the Perſon peached, who, it taken, ſhall be arraign- 
ed on that Approvement, as if an Indictment by a Grand Jury 
had been found againſt him, and if the Law gives ſo much Credir 
to an Approver, 1 think no Perſort can ſhew me a Reaſon, why a 

indicted is not a good Witneſs againſt another for the 


ame Crime. 


< a =- * 


Ny 
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It true, Stan rd fays, if the King gives an Approver a Pars 
dan, he is a good Witneſs which implies, that otherwiſe he is 


ents bat CAGE, Wie atraais 2d confeing the 
n over beifig indicted, as he always 1s, ing the 
diament, by bo d,, and a Peftſon :convited of Felony, 
cannot be a Witneſs till pardoned ; bur it will be no A 
why Sterne or Borocky had not been good Witneſſes againſt the 
wit, before they were convifted 3 and it was alike piece: of 
Juſtice, that whereas the Conn? was rhe moſt guilty, he was ac- 
_quitted. Wrats being the next greateſt « et, was honorabl 
'Interred, and Sterme and the Polander; which were' the leaſt 
fenders in that Matter, were hanged ir Chains. 

It was ſomewhat like the New- England Law, remembred: by 
_ Hedibras, of hanging an uſgeſs innocent Heever, for an uſeful 
STR... ....; | 


| 
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REMARKS 
Mr. Corniſh's 
1-7 0 86 


Here yet remains two Perſons Proſecutions to ſpeak 
of, the one was Mr. Corniſh, who was taken the —- 
of OFober 1635, and was arraigned on an Indi&ment 

php of High-Treaſon the Monday. after, for conſpiring to 
kill the late King Charles the Second, . and knowing Jewes Duke! 
of Monmouth, 'Wiliam Ruſſel Eſq; and Sir 1 bomwes Armitrong to: be- 
Rebels and Traitors, iſed to be aſliſting to them» in their 
Treaſons; to which he pleaded not Guilty z he defired to pur - 
off his Tryal, becauſe he had no notice till the Satwdey before at”. 
twelve a Clock, and he could get no Friend to rame to bim'till 
eight a Clock at Night, and then he was permitted to ſpeak with 
no body,bur in the preſence of the Goaler ; he had been allowed 
no Pen, Ink, cnn he he was told by the Court he ovght not): 
to have it, without Leave given on a- Petitivn preferzed by him, 
and-that he was.taken Tewfls before, which to that time yon 
moſt a Week 4 he ſaid his Child dren had petitioned. the King the 
Night before to put off his Tryal,andic was referred roche Judges | 
he; did not know whether he was commatted for High-T _ 
agginſt the then preſent,. or the former King, and he had a mate- 
rial Witneſs an, hundred and forty Miles off, but was told by the 
Courr, they had no Power to put off his Tryal z. it:is-true, they 
faid the Lord Rſſe!'s 'Tryal' was. put off to the  Aiternoon, 
(which was.not true) but that was a:\Fayour, which could pot be. 
challenged by another perſon as a Right ;, he complained he had 
nat a Copy of the Pannel, but was. anſwered 11t, was not” hig4/ 
Rightto have it 4 then the Attorney (aid.he had not deſerved io... 
well of the Government, as'to have his Tryal delayed, and thees.. 


fore he was preſently tryed. : £ 
” 36! 2Ftk!, Aa ., Aonſy, 
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ſwore, that about the _=_ end of OFober, or begin- 


l of, a ired hjm to go to Mr. 
the Duke of Meryonth 
Strong, Mr. Ferg»ſon, 


5g = 

r 

ard ;, he came late, and we were jaſt on going a- 
way 3 he delivered his Meſſage, and they told him that 
Mr. Trenchard had diſappointed them ; he had not been there 
above a quarter of an bows! Mr. Sheppard was called down, 
and brought up Mr.Cormiſh, and told _ gh —_ was come, 


who came ns t 4 ow JIN Poco coming ſooner, 


and that h e Charter, 
whereuporf der his Sto- 
macher pulled out a Paper, they be Mr. Corniſh they had had it 
read, and defired to read it to him 3 Mr.Ferg»ſon read it, Mr.Skhep; 
pard hd the Candle while it was reading, and afterwards they 
acked "Mr. Corniſh 'how he liked it, who faid,, he led 
1 very well , he remembred two Points in . it very wxll; 
the one was for Liberty of Conſcience, the other was, that all 
who would affiſt in that Inſurreion,which had Church or Ki 

Lands'in the Tate War, fti6uld have thetwTeſtored to them 3 he 
did-not hear alt the Paper, 'anid obſerved only theſ> two Points, 
itwas4 Detharation or 'a Ri , afid hes the Riſirg was to 
have been, it was' to hive ed abroad ; there was a, 
Dr ele ge ot aria \hul d the De-- 

Gomy: would joytt with it $ 

he' had: retard "Mp. Corniſh, and Mr. Corniſh wis x" 
very hone Vn; ws ont of compaſſion he had nor accuſed” 


Ms. 
_ there was a to riſe in Loudon, and 


IM-'6 
for-that to' divide"the City into twenty 'parts, and-to ? 
ra\fe fo thimdrid Men oftt"of ea —_ 'to take the Tower, and” 
repo heme ey before og 6 — dl 
I TP M/: w wi nor de- 
KR an s Tomic vihet” wat to bv. cho » thongfit wk - My. rag; 
eh ICE. Cn eo We 
on 
— 1bht me Mabe he Tower minft be ſeized; 
Mo Cons = a little, and ſaid, 1 
_ 


that ſhe ſaid: 1 
whos ked hirh J 
r Term 16 3 He had 


the Riot, which” 
rs, he cafne to 


is Under Serif? a 


Gid he would not truſt an Hair of his with - him, he was- 
an Mr, obnoxious to the —— and had done Ul 
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2s, and he would not truſt h Eſtate and Repurtion the 


| _—y of ſuch an” Under: and he believed Mr Goode- 
> a were never reconciled 77 
PERREE whe 

Gm of he Pres Tra 


\fid Romy it thin da ted F; 
Was rea catde,Dr.Calamiy 
© often come'to vary mored nin of ment, Mr. 
faid pry any age rigines. poo "the 
fore, and thar. Mr n1,was ik hint the Aftern 
of the rw ablon'x, ew ip to be at the Tryal the 
balemgys were Accounts depending betweert hitf ari 
Corniſh, Croc there was abotit 6ne or two hiindred Yung $ 
dne to Mr. Carniſh,and Mr. Corniſf's Skbpena was ſerved Pi 
tim,: Ar one of thoſe Meetings at kis Houſc, Vir. Cori 
fpeak a few words with he The Dake of Monmouth or fradige 
be could not be.poſſtive.in that, it was ſo matiy Years a, be 
did not. ftay above Half 'a quartet of an -engh in jeſt, 
Sheppard 'carhe up Stairs an went” out with Mr. Cori if 
there wh not one word read, nor no Paper ſcep "while Mr. 


niſh wa , he remembred there was a Declaration T 
Frreyb "| ed it out of, his Sho; he. could nor” tell wher 2 


was at his. Houſe the Night the. Deflatation was 
rey but he was poſttive no” Paper was read while Mr. Corni 
was there. for Mr. Corniſf® was” not look®d on to be one ot. 
Company, he did. not know who Mr. Corniſh cartie' to ſpeak 
with, wh [ue to Sheppard's Houſe, . Mr. Cormiſs Was m- 
ohce at his Houſe when 'the Dirke of Monmonth was. there; he 
did not remember, that 'Mr. Corgi. was int the Compatiy when 
Rhwſey was there, he ſaid he had' attended the” Court from E- 
leven a Cl6ck till half” an hour Paſt three. 
1, Io bu he Sam of the Evidence, given inthe Tryal for, 
it Priſoner. Let us ſee whether thoſe 1 _—_ 
ney oy ine Pi it, as was tnade by the Court and 
= Kr on the whole, an honeſt Jury, ary, tho but. of lictle* 
deranOG, could, have found bin Guilty of the Treaſor in boy 


ndictnent. 
It is agreed of all Hands, that a, petty Tury 
"Ep apeelaf at of a Witte (thoin fg Ng 
bury's 9's Gale it was Gs a Grand Tury-ought t6t 16 06)! and if, 
ſo ſurel nfl was not a credible, tho he way” riot'a ane. 
dr hv ee ra Mom i wins bi to'be'a Vati of * 
Lee Dy te Wretch, and. perjured by his owh « 
feſſion, tho not Conyitted of it z be had notgriouſly 
binſelf Guilty of 15/7 hrb -and of being:jn the Det 
an intended barbarous Murther,he had ſworn in the Lord 
Tryal, . he had named allthe Perſqns, at the Meeting, he 


of of which Mr. Corniſh was none, and being taxt in wh Tia 
w 
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with it, . he excaſes his Perjary with Compaſiion to the Priſoner, 
Pk. which was mean, fooliſh and contradifory he Perjured himſelf 
to ſave the Priſoner, and then ſwore Truth to Hang him, he 
' had not preſence of mind to excuſe hinfſelf in the man- 
ner, a Witneſs in the Lord s Tryal, did, that his God, his 
and his Countrey, put hum unwillingly to Act that Part, 
that in the Lord Ruſels Tryal, Rymſey ſwore, he was not 
. at the reading the ion, *and contradicted Shepperd, who 


h only.by a Witneſs, who had 
FSxyal, which I confeſs in ſtriftneſs of. Law is not 
Bf ct neſs had,faid be heard Ramſey ſwear 

LES Rae ls Tryal,cven that had not been Evidence, 

. Record © Lag | boy on any > in Court, 

nog-dgne - 5 all thoſe things bei meer Cir- 
5s, th&w. the” injuſtice of Speeding bis T ryal, and de- 

” icel : Would. not any Councel have told him 

*thar 1a ſtriftneſs of Law,a Paſſage in a Printed Tryal was not Evi- 
dence, and was it not cafie for him to have got a Witncſs to 
have ſaid that he had heard Rumſey ſwear fo at that Tryal, 
were not all the Judges which fate upon him, and all the 
Kings Councel which were againſt him, preſent at the Lord 
Reſet bor perfealy remembred what Ramſey then ſwore, 
as to the Pretended Declaration, and might he not. have Sab- 

pens'd them to have teſtifyed that Matter? Nay, was it not 
their Duty, to have done it even without a Subpera. ? | 

To ſay it was againſt the King, and therefore they could not 

"doit, or they were in the Commiſſion to try him, and therefore 

they could not do it, is neither Law nor Reaſon, every Man 
knows that a Judge in a Civil Matter Tryed before him, an4 a 
Councel even againſt his Ciets hath been enforc't to give Evi- 
dence (provided it be not of a Secret communicated to. him, 
by his Client), for in that particular, a Judge ceaſes. to be a 
Judge, and is a Witneſs 3 of whoſe Evidence the Jary are the 
Jadges, tho he after _re-aſſume his Authority, and 1s afterwards 
a Judge of the Juries VerdiQ. 

A fadge may Sue, and muſt be Saed, in his Court, but 
in that Caſe he ceaſes to be a Judge. and is 'a' Saitor, 
though he r:-1\ſumes his Authority in all other matters, and if ir 
be ſo in Civil matters, let any Man ſhew me a reaſon why the 
Law is not ſo in Criminal matters, there is no expreſs, Law a- 

inſt je, and it will be abſard in reaſon' to ſay the Law is not 
0; for at that rate the King may put any witneſs, he knows the 

Priſaner intends to produce for himſelf, into the Commiſſion for 

Trying him, and fo deprive the Priſoner of. the beticfic of his 

Evidence as in this Caſe 3 Sheppard whoſe Evidence: ought to 

have been of great,(as it ſhall beſhewn,) tho it wasnat of any, 


Avail to the Priſoner,mig ht have been put into the Commiſſion, 
ro 


— 
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to have Tryed Mr. Corniſh, for he was as much qualified for it, 
as Sir James Smith then Lord Mayor, or any Judge upon the 
Bench, and if they might have been witneſſes for the Priſoner, if 
Srbpena'd, they might have been witneſſes for him, even without 
asking ; and it was a duty incumbent on them, though not as 
Judges yet as Chriſtian Men fo to be. 

Humanity commands the Diſcovery of Truths, which prevent 
the ſhedding Innocent Blood, and Chriſtianity commands a Man 
to do as he wonld be done by. I think the queſtion need not 
-— "a what they would have had done, if it bad been their 

aſe. 

The reaſon that all matters of Law are,or ought to be, Tranſ(- 
afted publi-kly, 1s, that any Perſon unconcerned as well as con- 
cerried, may as awicxs cxrie, inform the Court better, if he 
thinks they are in an error, that Juſtice may be done, and the 
reaſon that all\ Tryals are publick, is, that any Perſon may in- 
form in point of Fatt, though not Subperd'd, that Truth may be 
diſcovered im Civil as well as Criminal matters. 

There is an invitation to all Perſons, who can inform the 
Court, concerning the matter to be tryed to come into Court, 
and they ſball be heard. It is true if the Judges or any Perſon 
had teſtifyed what. Remſey had ſaid at my Lord Ruſe/s Tryal, 
ir had not been Evidence without the record of the Tryal, and 
it is as true that neithet the Record, nor a true Copy of it could 
have been procured between Mr. Corniſh's Commitment, if it 
were on Friday, (as I have heard it was) though the Court faid, 
it was on Treſ4sy, much leſs between the notice of his Tryal, 
which was Satrday-n00n, and the time of his Tryal, which was 
Monday- morning. 

But then what Juſtice was there in _—_ his Tryal, fo as to 
deprive him of the Circtimſtances of his defence, for that was 
but a Circumſtance, and not an eflential matter, -and what ac- 
count can be given why the Court when they 'wete well ſatisfied, 
that it was in the Priſoners Power to procure ſuch a witneſs, and 
ſuch a record,did not ſtay till he did it 3 or if it would be too long 
in doing why ſhould er not have put off the Tryal for that 
time, and give the Priſoner a convenient time to doit; 


The firſt, in Civil matters hath been, frequently done, when a 
"Deed or Witneſs hath been wanting, if it could be done in a 
convenient time, and the putting off a Tryal re it came on, 
though aſter jt came on they have not done it, becauſe there 
{5 no great Miſcheif in that, for either Party hath Power to bring 
jt about again, but not ſo in Capital _—_— and therefore 

arys in Cipital matters have been frequently diſcharged,. after 
worn, where the Evidence hath been defetive,, :'. 

It is tfue my Lord Coke faith thata Jury once charged withs 
' Priſoner, cannot be diſcharged iy muſt give their Verdi&, _ 
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it is as true that he ſays ſo in Favour of the Priſoner, that when 
the Evidence. againſt him appears defective, he ſhall not be con- 
tinned. a Priſoner till more Evidence can be found, or procured 
againſt him, though the Prattice of late days hath been quite 
contrary, viz. to diſcharge the Jury where the Evidence againſt 
the Priſoner hath been defeCtive, but enforce them to give a Ver- 
di, where the Priſoner's defence hath been defeftive, though 
' to their knowledge if he had longer time to do it, he had 
been able to produce the witneſſes who could clear him, bur by 
what Law or reaſon { am to ſeek, yet I confeſs, if Rumſey's own- 
ing his Perjury in the Lord Ryſels Tryal, inthe very point ſworn 
againſt the Priſoner, and fo friveloully excufing it would not diſ- 
c:e:lit him 3 I know not that any Record, Witneſs, or Evidence 

would have availed Mr. Corniſh. 

And add to Rumſey's contraditing himſch, that Sheppard, who 
never contradicted himſelf, and had been a witneſs in both Try- 
als agrees, that what Rumſey had ſwora in my Lord Ruſſel: 
Tryal, as to Mr. Corniſt*s not being there, was true. 

But admitting R»wſey had never perjured himſelf but was of 
equal credit with Sheppard, yet when they contradicted each 
5. os in a point, which carryed no probability or improbabili- 
ty with it ina, Capital matter, the Jury ought to believe in 

tvorems vite; for it makes the matter ar leaſt doubtful, and 
therefore the Jury ought to have acquitted the Priſoner, for a 
reaſon the Law,and which was given in Coll.Sydzeys Tryal (tho 
ſhewiſhly) by the Court, viz. that.it is better that 20 Nocents 
ſhould eſcape than one. Innocent ſufferer. | 

But.to paſs from the credibility of the witneſs to the matter 
of his Evidence, this was the ſecond time that this ſort of Evi- 
dence in any Caſe Criminal or Civil, was permitted to be given 
in Evidence, and there is the fame exceptions to it, as arc a- 
bove aſſigned to the Evidence of Sheppard, as to the Declaration 
in my Lord RaſePs Tryal, if a trace Copy of part of a Deed or 
Writing was never yer permitted to be given in Evidence, much 
Teſs hath or ought the purport of part of a writing be given in 
Evidence, eſpecially when ſuch a reaſon is given, why the vvit- 
neſs remembred but part of it, as is given by Sheppard in my Lord 
RaſſePs Tryal, and Kwmſey in this Tryal, they did not hear all 
the Paper read. 

ſurely Goodenough could no way fortifie Rumſey's Evi- 

dence, bn Fanrry of another matter, and that ſo very uncer- 

tain that no heed ought to have been given to it, when Good- 

þ told My. Corniſh ſomething an! 4 to be done inthe City, 

but 1n the firſt place the Tower ought to be ſeized, to which he 

atifvvered he would do whathe could, or vvhat good he could, 
my as vvell relate to Goodenoughs precedent diſcourſe, vvhere 
he complains, that the Law vyould not. defend them, though 

Annocent as vvell as to the ſeizing the Toyv er, and if chey ſhould 


reter 
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refer to the laſt, yet they may well enough be interpreted, that 
he vyout 1 do what he coall, »r what goo4 he could, to 
the ſeizing the Tower, and if they are capable of two Serices 
uy ought to be interpreted ith the beſt for the Pri- 
oner. 

Befides the words are ſpoken not as a thing deſigned, but as a 
matter vvithour vvhich all other marters vvere in vain, ar 
might be meer matrer of diſcourſe,as was that between Blygze and 
Mate Le about taking the Tower, and if there was ſuch a' De- 
fign a Foot, it doth not appear, that Mr. Corniſh was ever ac- 
quainted with it 3 the ſame may be ſiid as to what he asked 
Goodenongh, when he asked how Matters went. may not thoſe 
words well enough be applied to the bafincfs of the Riot, Goode- 
nowugh managed for M-. Corniſt and others, and if what Goode- 
nough (aid was Evid -nce of a D-(1zn of S-izing the Tower, that 
as well as the Treaſon againſt the Guards were Treaſons by the 
At of the late King, and not by rhe 25th of Edward the Third, 
if it be true Doftrine, which was laid down in the Charge to 
the Earl of Shaftsbur:'s Grand Jary, and if ſo, it ought to have 
been Proſecuted for it,- within fix Months, and ' Indited within 
three Months if the Doftrine in Coledge's Tryal be true, and yer 
this Deſign, if true, was in Eaſter Term 1683. and the Proſecu. 
tion not till Offober 1685. 

There was yet one peice of Evidenceurged againſt him, that 
by his own Witneſs, Shipper4, who poſitively teſtified for him ay 
ro the main, yer in a Circa:nſtance ſeemed to teſtifie againſt hirn, 
which was Mr. Corniſt*s being at his Houfe, when the Duke of 
Monmo'th, and the reſt were there, when the Declaration was 
read, and vpon that peice of Evidence, as if it had contradicted 
what Mr. Corniſh (41d before, there was mighty Triumph, where- 
as the moſt that could have bcen!made of it was that M. Cor- 
milh in part of his defence was Guilty of an Untruth,and even that 
wa: not ſin F4t 3 for being charged to have been/at' Sheppeard's 
the Night the Declaration was read,” be anſwered he was never 
at a Conſult in his Life , he never vvas at Sheppard*s in any Con- 
ſult, he never vvas there vvith my Lord R«yſel, as he remembredz 
he had heen at Sheppard's ſeveral times, but never liked Ferg»ſow 
for his Morals, and therefore neyer liked to be in his company, 
and he did not -knovv, bat that he might enquire for the Dake 
of Monmouth in other Places, and this is all My:Cormiſþ ſays of 
that matter. | | 

Sheppard fuys, Mr. Corniſh came into his Houſe at one of 'the 
Meetings to ſpeak with the Dake of Monmexth or fome other, 
he could not itive in that, it was ſo many: Yearsago,' and 
did not ſtay half ' a quarter of an hour, he could-not fay it was! 
the night the Declaration was read';; he did not know , whether” 
Mr.Corniſh came to ſpeak with the Duke of Mawmoznh or not 3 
he could not remember , whether Mr. Corniſh was there in com- 


pany, 
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Ry , when Rumſey was there 33here were not aboye three Pers 
re when Mr.Corniſh came , which was the Duke of Mon- 
worth , Mr. Ferguſon, and he could not tell, whether the other 
was the Lord , or the Lord Grey. | 
_ Nowit woul be hard Bk fiad _ = —_ between 
Mr Corwiſh's Sayings and Shepperd's Evidence j; both agree that 
Mr, om_ CO, often at Sheppard s Houſe, and neither de- 
nies or affirms that he was, or was not there the Night the De- 
clagation was read, for 2 good Reaſon, which was that Mr. Cor. 
z5ſh knew nothing of it, and Sheppard knew not which of the 
Nights he was there, Myr. Corziſh ſaid he was not there: with my 
Lord Raſel, as he remembred, and Sheppard doth not affirm he 
was there with the Lord Raſſe! ; Sheppard ſays he was,there,when 
the Duke of Mozmorth was there, and Mr. Corniſh doth not ſay, 
that he was not there with the Duke of Monmouth , Sheppird 
faid, he ſpoke tothe Duke of Monmonth, or ſome other Perſon, 
but be thought it was the Duke of Monmenth , which is no di- 
re& Affirmation, that he ſpoke to the Duke z and Mr. Corniſh 
doth not ſay , he did not ſpeak to the Duke of Monmonth; 
that if the Account of the Tryal , ſet out by the Authority of, 
and figned by, Tho : Foxes be true, I cannot ſee any manner of 
contradiction between Myr, Corniſh and Sheppard: And there. 
fore,as the Court and the King's Council did inter,that Sheppard's 
Evidence, who poſitively denyes the Trath-of Rawſey's Evidence, 
was {© far from invalidating, that it corrgborated Ryayſey's Evie 
dence, and cleared the thing , which was before ſomewhat 
dark; beyond all manner of conradidtion, is a piece of cffron- 
tery-but admitting Sheppard had ſaid Mr.Corniſb vvas ar his houſe 
ight the Declaration vvas read, and had contradited My. 
ſo, is it a neceſlary ence, that he heard the Declara- 
tiexrcad , and promiſed hisafliſtance to it? vvhich muſt bethe 
inference, if it. muſt ſupport Rewſeys Evidence. 
If it be. not a neceflary Conſequent, but a probable one, that 
oughe not to weigh with a Jury, to conviet a Perſon of a capital 


* not of. Treaſon, the Statute of Edw. the 29. 
ſays probably Convift, 'that is Gays my Lord Coke, , convicted 
upon dire@ and manifeſt Proof, not upon probable Conjettural 
jons,or Inferences, or Strains of Witz: And to fay trath, 

when Verdidts have been given on ſuch Evidence, they have 
beco-often faulty; | | 
To give ſome Inſtances of many, it is remembred in our time, 
where ns were convided of the Murther of a Perſan abſent, 
bus.hot dead, barely by Inferences _ the Evidence of fooliſh 
Words and Aﬀtionz;but the Judge whom it was tryed, was 
ſo unfatigficd in the Matter, e the Body of the Perſon ſup- 
paſted to be marthered was not to be found,that he reprieved the 
Perſons condemned, yet in a Circuit afterwards, a certain un- 
wary Judge, withont inquiring into the Reaſons of the Reprieve, 


_ ordered 
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ordered "Execution, and the Perſons to be ' hadged in Chains, 
which was done accordingly, and afterwards, r9-1his Reprach, 
the Perſons ſuppoſed to be murthered appeared alive. » 245 #7 

My Lord Coke relates a like Story in his Time, of an {ndle, 
who beat his Neice which had an Eſtate; which on her Death 
would deſcend to hitn, the Girl was heatd to.cty, good Uncle: 
do not kilk me, /after which ſhe ran away, and concealed her ſelf 
ſome few miles' from Londen 3: the Girl being miſling, and the 
Neighbours remembring the Cry of the Girl; and tracking it to 
the Probability that the Uncle might. be induced, tor his Advan- 


tage, to marther his Neice, - apprehends him, and he was.indit.- 


for it at the Seſſions, and the; Judges being unſarisfied inthe 
' Evidenee;;by reaſon the Body of the ſuppoſed murthered Girl 
did not appear 3 the Uncle ſaying that (he was run away,. they 
pave bim time to the next Seſſions to find her our, which he be- 
ing not able to do,, thought to defend himſelf by producing a- 


' nother Girl very like his own Neice, which he did accordingly 


and being detefted, it increaſed ihe Suſpicion, and by inferen- 
ces from all thoſe Circumſtances, -he was convidted, and after- 
wards execttted. | ry 


* . Some; years after which, the, Girl - appeared,- and clainied 
her Eſtate, jand therefore it & a dangerous and: un-' 


warrantable- thing, for a Jury, in capital Matters, eſpecially 


in Treaſon, to coovit a Perſon- upon the Evidence of Probabi-. 


liries. 

As the Evidence in this Caſe againſt the Priſoner was weaker 
than in any of the precedent Caſes, fo the Uſage of the Priſoner 
was more rigorous than in any of them + in all the other Caſe-, 
the Priſoners had more Weeks allowed them to prepare for their 
Tryals, than this Perſon had Days ; all the other Perſons, after 
Notice of Tryal, were permitted to have Friends, nay, Council, 
freely to come to them, and confer with them in private, with- 
out the Preſence of a Goaler, which was denied this Perſon ; all 
the others, except Col. Sidney, had foft Words given them on 
their Tryals ; but this Perſon was rudely handled. 

How often was he ſhubb'd and bid hold his Tongue? How 
often did he beg the Patience of the Court, to hear him and his 
Witneſles ? and when he was heard, how was all he faid ridi- 
cuPd 2 and if he faid he was innocent, he was bid remember my 
Lord Ruff! ſaid fo to his Death , when he ſaid he was as in- 
nocent as any Perſon in the Court, he was told, for all his Con- 
fidence few believed him. If he faid the Matter ſworn againſt 
him was improbable (which hath been taken tor a pretty good 
Topick for the Diſ-belief of a Matter teſtified) how is it ridicul'd 
by Improbability, Improbability, Improbability? \t he go to prove he 
is an honeſt Man, he is told that ws all Appearance. If he fays he 
employed Goodenough about the Riotyhe 1s told that isa Branch of 
the Plot.lf he call Mr. Goſpright as - Witneſs for him, the Witneſs 
c 15 
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is reproached with having helpt the Priſoner in packing aries 3 
if he call one to prove he received the Sacrament, he is told, that 
was in ordet-to qualifie himſelt to be a Sheriff, and as ſack his 
Ufage before, and at' the Tryal , ſuch was it afterwatds, to 
order him tobe wed when he was ſenten'sd, was an Ind 
not. uſed to vr were gr, a thing indeed itted, not 
commanded to be uſed, on boi Criminak, who may be faſ. 
to do a ſudden Miſchief, if their Arms were —_ ty, 
Of like kind was the Keproaching him with the 
of his Countenance at his Condemnation, and that it might be 
usd to 


him nothing, and no Account ean be given for the Proccedings 
againſt Mr. Corziſh, in the above manner, bat that ſome of the 
judges, whereot three of them were then on the Beneh, had 
been newly come out of the Hefd, where they had been ſo fluſhe 
and bardned, that nothing ſoemed to them Rigorous or Cruet, 
and the reſt feemed to vie with them in the Practice. | 


f 


(99) 


Mr. Bateman's 
TRYAL 


Ts laſt Perſon, which conctuded the Tragedy, was 


one Chris Bat man © ohne his demerits 

were, that & had been, or at lealt was repured to 

have been. Chy rurgean to the Earl of 2 ag r and 
one whom ju Lordihy had a kindoels for, and therefore a 
cordiag to Co the Time, he was called a Faftious Fel. 
law z an | he hzd reyiv'd the Memory of his demerics, by at- 
tending when Q«ter Came ar his uy ing, and Letting him 
Blaod ; whether fither of ghoſe aces were true or 
nat, 1 know nor, but they were cheved; And therefore the 


of Decambe 58s e was d for Hig 
. is Tryalhe foe Aayog rv 1 ed, 4 for Fins 


reaſon. Qua his Tryal he ſee 
are out of ,  bundiveeo! Cha of Charity, the Court dis his Son 


to make hj 


The Witngfls 2g4iaſt him worg X:e/ing, _ only ſfpcke of 

2 Defign in geoeral, with Lewy Bateman to ig con. 
'd init, {homes nf Podenongh ſwore, ar 

fe al times and places ti dls : them leyerally, 

ceiling the Tower, City and rthe Prifoner id 
Za in the Year 1683. ny have he big infinuared him 
into the Priſogers campagy,ang $ filgoarle abaus State affairs, 
and by that he would find a way jo wake Fake 3 great Man : 


vpon the Evidcacs the Priſager was found galley. Againſt 
oodenou; hs 
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Goodenough's Evidence, there is only this to be ſaid, that he 
was pardon'd but ſo far only, as to qualific him to be a Witneſs, 

ough nog a ay = ne, not only the Guilt ſticking to 
him, 6 1c: Puniſhtgent @ t he' had then lately 


bo ing aver his WW. t was Kid for ſome 
Ne, bz itneſſes lr 


gat that time, and for ſome 
time before, was true, they hunted like Cormorants with Hal- 
ters about their Necks, though even that matter by one of 
the Kings Councel was boaſted/to the Jury, as acircumſtance 
of more credibility ;for he affured them there was not a Witneſs 
which he produced had a Pardon,as the Witneſſes in the Popiſh 
Plot had. **Tis true, in the Popiſh” Mot, upon'verygood rea- 
ſon the WitheFcs having co what they pretenced co know, 
of matters in which they had'an hand,-it was not thought pro- 
per to uſe them as Witneſſes, though they had uſed chem as 
Informers, till they were pardon'd, leaſt it mighr happen to be, 
or at leaſt it would have been ſuſpetted, that the terror of the 
Puniſhment of the Crimes conteſs'd might .influcnce them 
»to ſwear fallly to the jeopardy of other Mens Lives, to fave 
their own, which as the Lord Howard truly ſaid, was the drud- 
gery of Swearing. But to Zee's Evidence, belides the Evidence 
of Baker againſt him, that he would have procured Zakey to 
have been a Witneſs againſt the Priſoner, and enticed him with 
the promiſe.of making;him a great Man, and beſides tha it ap- 
'Pxars in Rouſe his Tryal, that Rouſe 4nd he were upon the Tre. 


pan with each other, to bring each other into the pretence of 


a Plot,'in order to make ſome advantageous diſcyvery of it, 
of which Ze got the ſtart of Rouſe 3 the objeQtion'which was 
made to his Evidence, why Zze had not accuſed” the Prifh. 
ner ſooner, there being nearthree Years berween the pretended 
d&fign, and the diſcovery, of it, was never ſatisfaftorily an- 
Twered, it was a fooliſh ſtory to ſay Goodenough cbuld nt be had 
before,and a \ogle Teſtimony in High-T reaſon was not ſuffici- 
ent; ever one knows,that though a (ingle \\itnefs is notenough 
ro ble? Fl of High-Treaſon, yet a ſingle Perſons Tefti- 
'mony is enough to commut a Perſon accuſed, and upon Convidti- 
on on the Teſtimony of a ſingle witneſs, to make him a Priſoner 
for hishife, witneſs Mr. Hempdexs and others, beſides the ſub. 
jcQting him to other Corporal puniſhments, inflifted at diſcre- 
tion, witneſs Mr. Fohnſow and Oates; and in 1684, when the 
words were pretended to be fpoken Bateman had nor been ſpared 
if accuſed; and though it be a good reaſon for theCourt to have 
iven,why they did not, el, againſtthePriſoner till that time, 
cauſe there wete not two Witneſſes againſt him, yer it wasno 
reaſon for Zee, why he did not accuſe the Priſoner before that 
time. eſpecially he having been ſeveral times before that time 
examined, not only of what he knew, but of what Perſons he 
knew concerned : but to fay truth, Zee in the Tryal did nor 
| Fe: ; pretend 


[ 
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retend to anſwer thc ObjeQion, but the Court in the manner 
efore endeavoured to anſwer it for lim. 


The laſt Matter obſervable in this Tryal, was the permitting 
utem:n'sSon to make his FathersDefence,which was an extraor- 
inary unparaleli?d favour,it was the firſt andlaſt time that,or any 
hing like it, had been done, the Lord Ruſſes Lady indeed was 
ermitted to take Notes at the Tryal for her Lord ; but he only 
yas permitted to make uſe of them ; Fitz» Harris his Wife 
yvhen ſhe bur whiſpered her Husband, or but told him what 
arors he ſhould challenge, and what not,was ſeverely correed 
nd threatned to be thruſt out of Court, for doing it in prejudice 
f che Kiog. ln Colledge's Tryal, he was told that Perſons that 
dviſed a Friſoner in Treaſon, even before a Tryal, were guilty 
# High Miſdemeanor ; nay a Solicitor had beeg Indicted of 
digh-Treaſon for it , and therefore nothing can excuſe the al- 
owing the Priſoner Council -in matter. of Fa, as was done 
n this Cale (it is not material, whether the Son was a Bariſter 
ur Law or not) but the weakneſs of the Priſoner, who to all ap- 
pearance was moped Mad. 


But the Court by excuſing their Favour upon that accouat 
incurred a worle cenſure : for nothing is more certain in Law, 
than that a Perſon who falls Mad after a Crime ſuppoſed to be 
committed, ſhall not be tryed for it ; and if he fall Mad after 
Jedgment, he (ball not be executed, though I do not think the 
a given for the Law in that point will maintain it, which 
s that the end of Puniſhment 1s the ſtriking a Terror into 
others, but the Execution of a Mad-man had not that effe&; 
which is not true, for the Terror to the living is equal, whe- 
ther the Perſon be Mad or in his Senſes, and that is the reaſon 
of breaking the Perſon executed for Treaſon, and expoſing 
his Quarters, which is done rather to deterr the living, than 
for puniſhing the dead ; bur the true reaſon of the Law, I think 
to be this, a Perſon of zon ſans Memoris, and a Lunatick du- 
ring his Lunacy, is by an ACt of God (for fo it is called,though 
the nieans may be humane, be ir violent, as hard impriſonment, 
Terror of death,or natural, as ſickneſs) diſabledto make his juſt 
defence, there may be circumſtances lying.in his private know- 
kdg-,which would prove his innocency, of which he can have 
mo advantage, becauſe not known to the Perſams, who ſhall take 
"on them his Defence,and that.is the reaſon many Civil a&ions 

with the Perſons againft whom they lay in their Life 
gmes,and that is the reaſon why 1n Criminal matters, Perſons 
b "4 hs courſe of Law, cannot be convicted after their 
ans, w. 
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For in all civil Aﬀtions, there is as much reaſon for the Perſon 
injured, to have fatisfattion our of the Eſtate of the Perſon 
who injured him, in the hands of his Heir or Executor after 
his death, as'there was to have it out of che Eſtate of the Inju- 
rer his own hands in his Life time, and there is as much 


reaſon that the Heir or Executor of a Perſon who hath commit. - 


ted a Crime, which by Law would have forfeited his Eſtate, 
if in bis Life time he had been attainted of the ſame, ſhould 
farfeit che Eftates they claim from him, as if he had been at- 
tainted in his Life time, which Had prevented the faid Eftares 
velting in them, and it hath been ſometimes pradtifed, where 
the Crimes of the Perſons deceaſed have been notorious, and 
withour any doubt, as was the Caſe of feveral Perſons men- 
tioned in the At of Pains and Penalties, which At had er 
ample from many other Aces of Parliament in other Reigns, 
where the Perſons were dead before Puniſhment overrook 


them. 


And though of late yeats it hath been pretended, that the 
Kings ſafety depends upon the ſpeedy Tryal and Execution of 
a Perſon guilty of High-Treaſon , yet that was never thought 
ſo heretofore, nor in Truth in it felf is ſo; for it is plain in 
reaſon as well as experience, that what is ſaid of Witches js 
true, of all Malefaftors when once they are in Cuſtody, theit 


power of doing miſchief ccaſcs. 


The King is therefore no otherwiſe benefited by the deſtrn- 
_ tion of his SubjeRs than that bis Example deters others from 

committing the like Crimes, and there being ſo many to be 
macs Examples of, befides choſe on whom the misfortunes of 
Madaels falls, it is incoofiſtent with humanity to take Examples 
of them ; « is inconliftent with Religion, as being againſt Chri- 
ſtiag charicy,to ſend a great Offender quick, as it is filed, iats #- 
nuther World, when he is not of a capacity to fit himſelf for it; 
but, what ever. the Reaton of the Law is, itis plain, che Lew ji 
ſo, agg for ramedyiag it in High-T reaſon, was the $4 of He 
the by aa madp 3 whereby is is EnaQted, that if a Man 
Mad afes he hath committed High-Treafon, he ſhall notw ittr- 
ſtandiag betryedis his abſceage, andif a Man fall Mad after te 
is attainted of ' High-Treafos,, he ſhalt oy be 
Executed}, which. Statme exmending only to Highh-Treaſor, 
the Faw continued, and yet is as it was & Common-Law itt 
all athes Capital Mazters, and evex that Statute was called 
a Cnuch and Inbuman Law, and therefore lived not long, for 
is Was, aftenwerds:. Repealed, ſo that the Law as to tis 
matter , when this man was try'd and execyted,was as it ws 
at Common-Law,and therefore if he was of non ſana Memoria, 


" he ought not to have been tryed; much leſs executed. I knyw 
| it 
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ie will be objeRed, that if chis matter of #64 ſans Memoria 
ſh/1!'d be permirced, to pur off a {ryal or ſtay Execution, all 
Ma! #aFors will pretend to be fo, but | fay there is a great deal 
of +1: rence berween pretences and realities, and fans and nc» 

ſane Memorie, hach been- often tryed in Capital Matters, and 
the Prif n. rs have reaped & lirtle benefit by rÞejr pretences, 
it beige always di[Fcoveredrhat we rarely bear of it,in this Caſe 
the Prif'ner migh: have been tryed as well abſent as preſent, 
according ro that repealed Statute, for any advantage he did, or 
could, reap by being prefenr,and it ſeems very probable theCourt 
thought him diſtempered; for if he was of fave memory; his 
Son ought nor to have been permitted to make his Farhers de- 
fence ; if he was diſtempered, he ought not to have been try'd, 
much leſs executed, and this Perſon being the laſt man, as far 
as I can remember, or can find by the Printed Tryals, which 

ſuffered ior thePlur ofH'gh-Treafſon firſt ſer on toor by Fitz-Hars 
ris, and carried on againſt Celledge, and the other Perſons herein 
mentioned, and the Deſign ſtopping here, I thiok fitto end the 

R-marks in the Proceedings of all Capital Matters with him, - 

bar | think ir is fit for me ro make ſome Apology for the thing, 

an1 tor my ſelf, for taking on me to cenſure the Opinions and 

Actions of Perſons whoſe CharaQters carried Authority with them, 

I confeſs I never thought that either the great Seal or a Garment 

ever added to a Man's Sence, Learning or Honeſty 3 but he re- 

mained juſt ſuch as to thoſe qualities, after his preterment, as he 
was before, and as to many of the Perſons refle&ed on in theſe 

Remarks, the cenſure of Coll Sydney was true, and for the beſt 

of them, it is plain they not only varyed from one another in 

their Opinions, but even from themſelves in the Judgment of 
the ſame Caſe, but always tending to the deſtruction of the 

Perſon tryed for his Lite, witneſs the ”—_— of the Court in the 

Challenge of Jurors not having a Free-hold , and the deſigning 


xo levy War not Treaſon , withia the Star.of Ed. 3. and forty 0- 


ther Matters, and that not only gives a Liberty to enquire, bat 
naturally puts one upon the Enquiry , which oft the two Opini- 
ons is right, tho it is impoſhible for one, not to think meanly on 
the Perſon , who in ſogreat a Concern, as a Man's Life, ſhould 
be ſo raft as ro grve tis Opmron without corfiderarion, or fo un- 
ſteady as to give different Opinions inthe ſame-Caſe3-for if the 
Truth of a Man, who tells biſtory backward and forward, is juſt- 
ly ſufpeted in point of Truth, ſo the —— and fincerity of 
a Man, who gives different Opinions in the ſame Caſe, is juſtly 


ſuſpe&ted in point of Law, which rogether with the falſom , but 
injurious, Stuff vented for Crown-Law, which was the firſt 
Matter, which put me on conſidering and writing what I have 
done. 


And 
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. .And for my ſelf, if Tay thought it a reproach to his Sen, if 
;he did not abound with Philoſaphy ,baving beard Cratippns for the 
ſpace of a whole Year, and that at Aihers,furely cne who hath had 
his Education at one of the Three great Schools for ſcme Years, 
and afterwards at the Univerſity : And laſtly, Twenty five Years 
conſtant reſidence in an ſuns of Conrt , and Twenty Years At- 
tendance at Weſtminſter-Hall, and not diverted by the uſual Em- 
ploys of a Sollicitor or Attorney, may be allowed without the Im- 
putation of Confidence, to give bis Cenſure, upon conſideration, 
on the extempore Judgments or Opinions of Perſoxs, tho? of grea- 
ter Standing and CharaQter than Himſelf. 


